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OVERVIEW  OF  VOLUME  FIVE 

Volume  five  is  a  selective  collection  of  North 
Dakota  statutes  arranged  in  accordance  with  a  specially 
devised  subject  matter  outline  entitiad  the  Common  Index 
and  incorporating  all  amendments  enacted  prior  to  Septem- 
ber 3,  1974.   Statutes  creating  various  methods  of  financ- 
ing capital  construction  by  both  public  and  private  en- 
tities are  obviously  relevant  to  this  Study.   While 
summaries  of  such  statutes  are  included  in  volume  three, 
the  statutes  themselves  have  purposely  been  excluded 
from  volume  five.   One  reason  for  this  exclusion  is  that 
such  statutes  are  easily  located  through  more  traditional 
index  references  to  the  particular  type  of  facility  to  be 
constructed.   In  addition,  statutes  relating  to  financing 
methods  are  customarily  applicable  only  to  particular  en- 
tities or  particular  types  of  facilities  rather  than  being 
of  general  or  state-wide  interest. 

Preparation  of  this  volume  began  with  formation  of 
the  Common  Index.   This  Commor  Index  is  a  comprehensive 
summary  of  topics  which  must  be  addressed  in  order  to 
effectively  respond  to  rapid  population  influx.   The 


same  Conunon  Index  has  been  utilized  in  selecting  and  ar- 
ranging statutes  from  each  of  the  three  states  which  are 
the  focus  of  this  Study.   The  Index  is  comprised  of  five 
major  topics  with  each  representing  a  general  category 
of  anticipated  problems.   Subdivisions  have  been  prepared 
within  each  major  topic  based  upon  either  topical  or 
state-county-city  distinctions.   Thus,  as  completed  for 
each  state,  the  Common  Index  may  accurately  be  described 
as  an  abbreviated  catalog  of  the  legal  and  regulatory 
issues  relevant  to  the  problems  of  rapid  population  in- 
flux and  a  summary  of  that  state's  statutory  response  or 
lack  thereof,  to  those  issues. 

Following  completion  of  the  Common  Index,  the  sixty- 
five  separate  Titles  which  comprise  the  North  Dakota 
statutes  were  briefly  examined  and  thirteen  of  those 
Titles  were  designated  for  more  thorough  analysis.   A 
complete  list  of  the  statutory  Titles  may  be  found  on 
the  page  entitled  North  Dakota  Statutes;  those  Titles 
which  were  thoroughly  analyzed  are  indicated  by  an  asterisk. 

The  complete  index  of  eacl  of  the  thirteen  Titles  se- 
lected for  thorough  analysis,  :n  the  numerical  sequence  of 
the  Titles  themselves,  follows  the  North  Dakota  Statutes 


circumstances  may  volume  five  be  relied  upon  to  disclose 
any  statutory  alterations  which  occurred  subsequent  to 
that  date.   The  Old  West  Regional  Commission  gratefully 
acknowledges  the  permission  of  the  Allen  Smith  Company 
to  include  certain  copyrighted  materials  herein, 

September  3,  1974 


Common  Index  subheading  which  encompasses  that  statute. 
The  particular  statute  will  be  located  immediately  follow- 
ing the  blue  divider  page  whose  tab  corresponds  to  the 
appropriate  Common  Index  subheading.   In  the  section  fol- 
lowing each  divider  page,  all  statutes  are  arranged  in 
their  normal  numerical  sequence. 

Location  of  statutes  germane  to  a  particular  subject 
when  the  citation  to  those  statutes  is  unknown  can  be 
accomplished  in  either  of  two  ways.   First,  reference  to 
the  Common  Index  will  identify  subheadings  of  this  volume 
which  deal  with  particular  subjects.   If  no  citation  ap- 
pears beneath  the  subheading  for  the  topic  sought,  no 
substantive  state  statute  addressed  to  that  topic  is  cur- 
rently in  force.   (Individual  cities  and  counties  may, 
however,  have  enacted  local  requirements  with  respect  to 
these  subjects.)   In  the  alternative,  an  examination  of 
the  list  of  Titles  of  the  North  Dakota  statutes,  followed 
by  a  review  of  the  appropriate  Title  index  will  also  es- 
tablish which  subheading  contains  the  material  sought. 

The  reader  is  cautioned  that  material  contained  in 
this  volume  was  current  as  of  September  3,  1974.   Under  no 


listing.   Those  individual  chapters  and  sections  which 
were  selected  for  reproduction  in  volume  five  are  in- 
dicated by  a  reference  to  the  applicable  subsection  of 
the  Common  Index  in  the  left  margin  of  the  Title  index. 
If  no  citation  to  the  Common  Index  appears  in  the  left 
margin,  the  adjacent  chapter  or  article  was  determined 
to  be  immaterial  to  the  issues  identified  by  the  Common 
Index . 

Revisions  of  the  Title  indices  appearing  in  supple- 
ments to  the  statutes  have  been  reproduced  immediately 
following  the  complete  Title  index  found  in  the  most 
recent  edition  of  the  North  Dakota  statutes.   However, 
in  the  body  of  volume  five,  amendments  to  all  included 
statutes  have  been  incorporated  at  their  appropriate  lo- 
cation within  the  statutory  scheme  and  are  identified 
only  by  marginal  references  to  the  statutory  supplement 
in  which  they  appear. 

As  is  more  fully  explained  in  the  section  concerning 
use  of  this  Study,  the  most  rapid  method  of  locating  a 
statute  when  its  full  citation  is  known  is  to  examine  the 
index  to  the  Title  in  which  that  statute  appears  and,  from 
the  adjacent  notation  in  the  left  margin,  determine  the 


INTRODUCTION 


NORTH  DAKOTA 
COMMON  INDEX 
lA.   ESTABLISHING  NEW  COUNTIES,  TOWNS,  CITIES 

1.  Counties 

North  Dakota  Constitution,  X,  §  167 
11-02  Organization  of  counties  from  unorganized 
territory 

2 .  Towns 

58-01     "Township"  defined 

58-02     Organization  of  township  -  by  petition 
and  election  (index  only) 

3.  Cities 

40-02     Incorporation  of  municipalities  in 
unorganized  territory 

IB.   FORMS  AND  POWERS  OF  COUNTY  AND  MUNICIPAL  GOVERNMENT 

1.   Counties 

a.  Classes  (includes  changes  in  classes) 

b.  Alternative  Governmental  Forms  (includes 
changes  in  form) 

11-08     County  consolidated  office  form  of 

county  government  (index  only) 
11-09     County  managership  (index  only) 

c.  Powers 

11-10    General  provisions  regarding  counties 

(index  cnly) 
11-11    Powers  of  the  board  of  county  commissioners 


IB-1.   Counties  (Continued) 

d.   Boundary  Changes 

North  Dakota  Constitution,  X,  §  168 
11-03    Division  of  counties 
11-05    Consolidation  of  counties 
11-05.1   County  consolidation  committee 
11-06    Changing  county  lines 

2.  Incorporated  Towns 

a.  Classes 

b.  Alternative  Governmental  Forms 

c.  Powers 

58-03     Powers  of  township  and  of  electors 

of  the  township 
58-06    General  powers  and  duties  of  board 

of  township  supervisors 

d.  Boundary  Changes 

58-02     Consolidation,  division  and  dissolution 
of  township 

3.  Unincorporated  Towns 

a.  Classes 

b.  Alternative  Governmental  Forms 

c.  Powers 

58-15    Police  in  unincorporated  townsite 
58-16     Sidewalk  construction  and  street  light 
installation  in  unincorporated  townsite 

d.  Boundary  Changes 


IB.   FORMS  AND  POWERS  OF  COUNTY  AND  MUNICIPAL  GOVERNMENT  (Continued) 
4.   Cities 

a.  Classes 

b.  Alternative  Governmental  Forms 

40-01    Change  in  governmental  form  -  in 

general 
40-03.1   Change  from  council  system  to  commission 

system 
40-03.2   Change  from  council  system  to  modern 

council  system 
40-04     Change  from  commission  system  to 

council  or  modern  council  system 
40-04.1  Modern  council  form  of  government 
40-08    Governing  body  and  executive  officer 

in  council  cities  (index  only) 
40-09    Governing  body  and  executive  officer  in 

commission  cities  (index  only) 
40-10    City  manager  plan 

c.  Powers 

North  Dakota  Constitution,  VI,  §  130 
40-05     General  powers  of  municipalities 
40-05.1   Home  rule  in  cities 
40-44     Civil  service  in  cities 

d.  Boundary  Changes 

40-51.2  Annexation  and  exclusion  of  territory 
from  municipalities 

5.   Joint  Exercise  of  Governmental  Powers 

48-04    Joint  ownership  and  use  of  public  buildings 

and  grounds  -  townships  -  cities 
54-40     Joint  exercise  of  governmental  powers 


IC.   TRADITIONAL  ZONING  AUTHORITY 

1.  Governmental  Units  with  Zoning  Authority 

a.  Counties 

11-33    County  zoning 

b.  Towns 

58-03    Township  zoning  regulations  and 
restrictions 

c.  Unincorporated  Townsites 

d.  Cities 

40-47     City  zoning 

2.  Building  Regulations 

3.  Zoning  Restrictions  on  Specific  Activities 

a.  Mobile  Homes,  Tourist  Camps  and  Trailer  Courts 

23-10    Tourist  camps 

54-21.1  Uniform  standards  code  for  mobile  homes 

b.  Airport  Zoning 

2-04     Airport  zoning 
ID.   LAND  USE  PLANNING  MECHANISMS 
1.   Planning  Commissions 

a.  State 

54-34.1   State  planning  division 

b.  Regional 

11-33    County  zoning  (see  text  under  IC-la) 
11-35    Regional  planning  and  zoning  commissions 


40-22     Improvements  by  special  assessment:  metnuu 
40-34     Sewage  and  garbage  disposal  (index  only) 
40-62     City  pedestrian  mall  improvements 
61-16    Water  conservation  and  flood  control 
districts  (index  only) 

3.  Eminent  Domain 

North  Dakota  Constitution,  I,  §  14 
32-15    Eminent  domain 

4.  Nuisances 

42-01    General  provisions  regarding  nuisances 
42-02    Abatement  of  common  nuisance 

5.  Special  Planning  Mechanisms:   Parks,  Housing  Authority, 
Industrial  Planning,  Schools 

11-28  County  parks  and  recreational  areas 

23-11  Housing  Authorities  Law 

40-33  Municipal  utilities  (index  only) 

40-49  Parks  and  park  districts  (index  only) 

40-55  Public  recreation  system 

40-57  Municipal  Industrial  Development  Act  of  1955 

40-57.1  Tax  exemptions  for  new  industries  (index  only) 

40-57.2  Industrial  planning  surveys  and  vocational 

training 

40-58  Urban  Renewal  Law 

40-60  Promotion  and  acquisition  of  municipal  parking 

facilities 

40-61  Municipal  Parking  Authority  Act 

55-04  Acquiring  lands  for  public  parks  (index  only) 

58-17  Township  parks 


IE.   ENVIRONMENTAL  MAINTENANCE  AND  RESTORATION 
38-14    Reclamation  of  strip-mined  lands 


1.  General  Provisions 

*2.  Aeronautics 

3.  Agency 

*4.  Agriculture 

5.  Alcoholic  Beverages 


Volume  1 


6.  Banks  and  Banking 

7.  Building  and  Loan  Associa- 

tions 

8.  Carriage 

9.  Contracts   and    Obligations 


10.     Corporations 
*11.    Counties 


Volume  2 

12.     Crimes  and  Punishments 


15. 


Volume  3 


Debtor  and  Creditor  Rela- 

IG. 

Elections 

tionship 

17. 

*   * 

Domestic  Relations  and 

18. 

Fires 

Persons 

19. 

Foods,  Drugs,  Oils,  and 

Education 

Compounds 

Volume  4 

20.  Game,  Fish,  and  Predators  24. 

21.  Governmental  Finance 

22.  Guaranty,  Indemnity,  and  25. 

Suretyship 
*23.    Health  and  Safety  26. 


Highways,  Bridges,  and 

Ferries 
Mentally  111  and  Retarded, 

Tubercular,  Blind,  and  Deaf 
Insurance 


27.     Judicial  Branch  of  Govern- 
ment 


Volume  5 

28. 


29. 


Judicial  Procedure,  Civil 

Rules  of  Court 
Judicial  Procedure,  Criminal 


Volume  6 


30.  Judicial  Procedure,  Probate 

31.  Judicial  Proof 


'32.     Judicial  Remedies 
33.     Justice  Court 


Volume  7 


34.  Labor  and  Employment 

35.  Liens 

36.  Livestock 

37.  Military 


*  38.     Mining  and  Gas  and  Oil 
Production 
39.     Motor  Vehicles 


**   The  provisions  of  Title  17  have  been  transferred  to  other  titles.    This  title  is 
reserved  for  future  enactments. 


*  Note:  titles  indicated  by  an  asterisk  are  included 
in  this  volume 


40.  Municipal  Government 

41.  Uniform  Commercial  Code 


Volume  8 

*  42.     Nuisances 


I 


Volume  9 

43.  Occupations  and  Professions  47.  Property 

44.  Offices  and  Oflkers  *  48.  Public  Buildings 

45.  Partnerships  49.  Public  Utilities 

46.  Printing  Laws 


50.  Public  Welfare 

51.  Sales  and  Exchange 

52.  Social  Security 


Volume  10 

53. 
*54. 


Sports  and  Amusements 
State  Government 


Volume  11 

*55.     State  Historical  Society  and         57.     Taxation 
State  Parks  *  58.     Townships 

56.     Succession  and  Wills 


Volume  12 


59.  Trusts,  Uses,  and  Powers 

60.  Warehousing  and  Deposits 
*  61.  Waters 

62.  Weapons 


63. 

64. 


65. 


Weeds 

Weights,  Measures,  and 

Grades 
Workmen's  Compensation 


Volume  13 


Magna  Charta 

Petition  of  Right 

Bill  of  Rights 

Declaration  of  Independence 

Articles  of  Confederation 

Constitution  of  the  United  States 


Organic  Law 

Enabling  Act 

Constitution  of  North  Dakota 

Parallel  Tables 

Tables  of  Session  Laws 


Volume  14 


Index 


AERONAUTICS 

Chapter 

2-01  Regulation — Repealed. 

2-02  Airports  and  Landing  Fields,  §§  2-02-01  to  2-02-08. 

2-03  Substantive  and  Jurisdictional  Provisions,  §§  2-03-01  to  2-03-14. 

IC-3b    2-04  Airport  Zoning,  §§2-04-01  to  2-04-14. 

2-05  Aeronautics  Commission,  §§  2-05-01  to  2-05-18. 

2-06  Airport  Authorities  Act,  §§  2-06-01  to  2-06-23. 


TITLE  2— AERONAUTICS 

Chapter 

2-02     Airports    and    Landing    Fields,    §§2-02-01    to    2-02-04,    2-02-0 

2-02-08,  2-02-09. 
2-03     Substantive  and  Juri.sdictional  Provisions,  §§  2-03-01,  2-03-04 

2-03-00,  2-03-08  to  2-03-10,  2-03-14. 
I  C-  3  b    2-04     Airport  Zoning,  §  2-04-01. 

2-05     Aeronautics  Commission,   §§2-05-04,   2-05-06.1,   2-05-09   to   2-C 

11,2-05-15.1,2-05-18. 
2-06     Airport  Authorities  Act,  §§  2-06-01  to  2-0G-03,  2-OG-lO,  2-0G-: 

2-0G-16.   2-06-20. 
2-07     Weather  Modification,  §§  2-07-01  to  2-07-13. 


TITLE  4 

AGRICULTURE 
Part  I — Administration 

Chapter 

4-01  Commissioner  of  Apriculturc  and  Labor,   §§  4-01-01    to   4-01-21. 

4-02  Agricultural  Fair  Associations.  §S  4-02-01  to  4-02-34. 

4-03  North  Dakota  Corn  Show — Repealed. 

4-04  Farmers'  Institutes — Repealed. 

4-05  Experiment  Stations,  §§  4-05-01  to  4-05-11. 

4-06  Co-operatives,   §§4-06-01   to  4-06-11. 


1-07 


Co-operative  Marketing  Law — Repealed. 


4-08    County  Agent,  §§  4-08-01  to  4-08-15 


Part  II — Agricultural  Products 

4-09    State  Seed  Department,  §§  4-09-01  to  4-09-24. 

4-10    Inspection  and  Grading  of  Potatoes  and  Other  Produce,  §§  4-10-01 

to  4-10-22. 
4-lOA  Potato  Improvement,  Marketing,  and  Advertising,  §§  4-lOA-Ol  to 

4-10A-15. 
4-11    Regulation  of  Whole.sale  Potato  Dealers,  §§4-11-01  to  4-11-24. 
4-12    Bees,  §§4-12-01  to  4-12-24. 
4-13    Poultry,  §§  4-13-01  to  4-13-14. 
4-14    Unfair  Discrimination  in  Purchase  of  Farm  Products,  §§  4-14-01 

to  4-14-11. 
4-15     Grasshoppers,  §§  4-15-01  to  4-15-08. 
4-16    Eradication  of  Gophers,  Rabbits,  and  Crows,  §§  4-16-01  to  4-16-10. 

Part  III — Dairy  Department  and  Dairy  Products 

4-17    Dairy  Department,  §§  4-17-01  to  4-17-09. 

4-18    Regulations  Governing  Dairy  Products,  §§  4-18-01  to  4-18-54. 
4-18AMilk,  Cream  and  Liquid  Milk  Products,  §§  4-18A-01  to  4-18A-08. 
4-18B  Filled  Dairy  Products,  §§  4-18B-01  to  4-18B-05. 

Part  IV— Horticulture 

4-19    Forestry  and  Tree  Distribution,  §§  4-19-01  to  4-19-10. 
4-20    Nurseries  and  Nursery  Stock,  §§  4-20-01  to  4-20-10. 
4-21    Tree  Bounty,  §§  4-21-01  to  4-21-05. 

Part  V — Soil  Conservation 

ID-2    4-22     Soilj::onservation  Districts  Law,  §§4-22-01  to  4-22-51. 

4-23     North   Dakota  Agricultural  Conservation  and  Adjustment  Law, 
§§  4-23-01  to  4-23-14. 

Part  VI — General  Provisions 

4-24     Miscellaneous.  §§  4-24-01  to  4-24-06. 

4-25     Seed  Sales  Regulations,  §§  4-25-01  to  4-25-03. 

4-20     Seed  Potato  Act,  §§  4-26-01  to  4-26-12. 

4-27  "Dairy  I'roducts  Promotion,  §§4-27-01  to  4-27-12. 

4-28     North  Dakota  State  Wheat  Commission,  §§  4-28-01  to  4-28-09. 


TITLE  4— AGRICULTURE 

Part  I — Administnition 
Chapter 

4-01  Commissioner  of  AR'ricultiire  and  Labor,  §§  4-01-17.1  to  4-01-17.3, 
4-01-21  [§§  4-01-01  to  4-01-14,  4-01-17  Repealed] . 

4-02  Agricultural  Fair  Associations,  §§4-02-02  to  4-02-OG,  4-02-09, 
4-02-11,  4-02-15,  4-02-17,  4-02-18,  4-02-20,  4-02-22,  4-02-27.1 
to  4-02-27.3,  4-02-30,  4-02-35  to  4-02-37  [§§  4-02-13,  4-02-14, 
4-02-10,4-02-21  Repealed]. 

4-02.1  State  Fair  Association,  §§  4-02.1-01  to  4-02.1-2G. 

4-05  Experiment  Stations,  §§  4-05-03.4,  4-05-08.6,  4-05-10  [§§  4-05-08.5. 
4-05-09  Repealed]. 

4-06  Cooperatives,  §§  4-OG-Ol,  4-06-02,  4-06-04,  4-06-10  [§  4-06-11  Re- 
pealed]. 

4-08     County  Agent,  §§  4-08-09,  4-08-10,  4-08-10.1,  4-08-15,  4-08-15.1. 

Part  11 — Agricultural  Products  ^ 
4-09     State  Seed  Department,  §§  4-09-01  to  4-09-03,  4-09-07,  4-09-10  to 
4-09-12,  4-09-14,  4-09-15,  4-09-20. 
^      4-lOA  Potato  Improvement,  Marketing,  and  Advertising   [Unconstitu- 
tional]. 
4-10.1  Potato  Industry  Promotion  Act,  §§4-10.1-01  to  4-10.1-17. 
4-12     Bees,  §§4-12-01,  4-12-03  to  4-12-03.2,  4-12-04,  4-12-20,  4-12-22. 
4-13     Poultry,  §§  4-13-03  to  4-13-07,  4-13-09,  4-13-10,  4-13-10.1    4-13-12 

4-13-14  [§§4-13-01,  4-13-02,  4-13-11,  4-13-13  Repealed]. 
4-13.1  Turkey  Promotion  Act,  §§  4-13.1-01  to  4-13.1-13. 
4-14    Unfair  Discriminatior.  in  Purchase  of  Farm  Products,  §  4-14-04. 
4-15     Grasshoppers  [Repealed]. 

Part  III — Dairy  Department  and  Dairy  Products 

4-17    Dairy  Department  [Repealed]. 

4-18    Regulations  Governing  Dairy  Products  [Repealed]. 

4-18AMilk,  Cream  and  Liquid  Milk  Products  [Repealed]. 

4-18B  Filled  Dairy  Products  [Repealed]. 

4-18.1  Milk  Stabilization  Board,  §§  4-18.1-01  to  4-18.1-23. 

Part  IV— Horticulture 

4-19  Forestry  and  Tree  Distribution,  §  4-19-01. 
4-20  Nurseries  and  Nursery  Stock  [Repealed]. 
4-21.1  Nurseries  and  Nurserymen,  §§  4-21.1-01  to  4-21,1-17. 

Part  V — Soil  Conservation 

ID- 2  4-22  Soil  Conservation  Districts  Law,  §§4-22-02  to  4-22-04  4-2'>-06 
4-22-08  to  4-22-11,  4-22-14,  4-22-16,  4-22-17,  4-22-2l',  4-22-22' 
4-22-23.1,  4-22-26  to  4-22-29,  4-22-31,  4-22-32  4-22-37  4-2''-4'> 
to  4-22-44,  4-22-47  [§§4-22-07,  4-22-18  to  4-22-20.  4-22-22.1 
Repealed]. 

Chapter 

4-23     North  Dakota  Agricultural  Conservation  and  Adjustment  Law, 
§  4-23-13. 

Part  YI — General  Provisions 
4-25     Seed  Sales  Regulations,  §§4-23-04,  4-25-05. 
4-27     Dairy  Products  Promotion,  §j  4-27-04  to  4-27-00,  4-27-11. 
4-28     Nortli  Dakota  State  Wheat  Commission,  §§  4-28-02,  4-28-07,  4- 

28-08. 
4-28.1  Flax  Utilization  Research  Tr.x,  §§  4-28.1-01  to  4-28.1-05. 
4-29     Dairy  Department,  §§  4-29-01  to  4-29-08. 
4-30     Dairy  Products  RcguIatio):s,  §§  4-30-01  to  4-30-50. 
4-31     Grasshopper  Control  Program,  §§  4-31-01  to  4-31-05. 
4-32     Interstate  Pest  Control  C'  mpact,  §§  4-32-01  to  4-32-09 
4-33     Plant  Pests,  §§  4-33-01  U.  4-33-08. 
4-34     Beef  Promotion  Act,  §§  4-34-01  to  4-34-12. 
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TITLE  11 

COUNTIES 

Chapter 

11-01     Names  and  Boundaries  of  Counties,  §§  ll-.Ol-Ol  to  11-01-54 
lA-l       11-02     Organization  of  Counties  from  Unorganized  Territory,  §§  11-02- 
01  to  11-02-10. 
Division  of  Counties,  §§  11-03-01  to  11-03-28. 
County  seats— Permanently  Locating  and  Removing,  §§  11-04-01 

to  11-04-13. 
Consolidation  of  Counties.  §§11-05-01  to  11-05-27. 
Chanjring  County  Lines,  §§  11-06-01  to  11-06-09. 
Redistricting  County,  §§  11-07-01  to  11-07-04. 
County  Consolidated  Office  Form  of  County  Government,  §§  11- 

08-01  to  11-08-15. 
County  Managership,  §§  11-09-01  to  11-09-48. 
General  Provisions,  §§  11-10-01  to  11-10-23. 
Board  of  County  Commissioners,  §§11-11-01  to  11-11-54. 
Changing    Number   of    County    Commissioners,    §§  11-12-01    to 
11-12-07. 
11-13     County  Auditor,  §§  11-13-01  to  11-13-17. 
11-14     County  Treasurer,  §§  11-14-01  to  11-14-21. 
11-15     Sheriff  and  County  Constable,  §§11-15-01  to  11-15-28. 
11-lG     State's  Attorney,  §§  11-16-01  to  11-16-14. 
11-17     Clerk  of  District  Court,  §§  11-17-01  to  11-17-10. 
11-18     Register  of  Deeds,  §§11-18-01  to  11-18-14. 
11-19     County  Coroner,  §§  11-19-01  to  11-19-26. 
11-19A  Medical  County  Coroner.  §§]1-19A-01  to  11-19A-17. 
11-20     County  Surveyor,  §§  11-20-01  to  11-20-18. 
11-21     Public  Administrator,  §§  11-21-01  to  11-21-14. 
11-22     Deposit  of  Funds  Held  in  Trust  by  County  Officers,  §§  11-22-01 

to  11-22-05. 
11-23     The  County  Budget,  §§11-23-01  to  11-23-11. 
11-24    "Maps  and  Plats,  §§11-24-01  to  11-24-07. 
11-25     County  Warrants,  §§  11-25-01  to  11-25-05. 
11-2G     County  Debt  Adjustment  Board,  §§11-26-01  to  11-26-08. 
11-27     Transfer  of  County  Propei  Ly,  §§  11-27-01  to  11-27-13. 
ID-5    -11-28     County  Parks  and  Recrea.ional  Areas,  §§11-28-01  to  11-28-22. 
11-29     Seed,  Feed,  and  Fuel  Loani,  §§  11-29-01  to  11-29-38. 
11-30     Disorganization  of  Countias,  §§  11-30-01  to  11-30-21. 
11-31     County  Highway  Engineer,  §§  11-31-01  to  11-31-04. 
IC-la         11-32     Memorials,  §§  11-32-01  Ic  11-32-03. 

1---11-33     County  Zoning,  §§  ll-Sr-Ol  to  11-33-20. 
ID- lb         11-34     County  Zoning  Adjacent  to  Cities,  §§  11-34-01  to  11-34-04. 


TITLE  11— COUNTIES 

Chapter 

11-01     Names  and  Boundaries  of  Counties,  §  11-01-10. 
IB-Id  11-05     Consolidation   of  Counties,   §§11-05-01,   11-05-02,    11-05-04,   11- 
05-05,  11-05-07,  11-05-08,  11-05-11.1,  11-05-19   [§-11-05-15  Re- 
pealed]. 
IB-Id  11-05.1  County  Consolidation  Committee,  §§11-05.1-01  to  11-05.1-06. 

11-07     Rodislricling  County,  §§  11-07-01  to  11-07-06. 
IB- lb  11-08     County  Consolidated  Oflice  Forni  of  County  Govemment,  §§11- 

08-02,  11-08-02.1,  11-08-05,  11-08-00. 
IB- lb- 11-09     County  Managership,  §§  11-09-01  to  11-09-03,  11-09-05,  11-09-07 
to  11-09-13,  11-09-15  to  11-09-27,  11-09-29  to  11-09-35,  11-09-38 
to   11-09-40,  11-09-42  to   11-09-48    [§§11-09-06,   11-09-28  Re- 
pealed]. 
IB-lc    11-10     General  Provisions,   §§11-10-02,   11-10-06,   11-10-10,   11-10-10.1, 
11-10-10.2,    11-10-11,    11-10-19.1,    11-10-20     [§  11-10-02.2    Re- 
pealed]. 
11-10.1  County  Director  of  Tax  Equalization,  §§  11-10.1-01  to  11-10.1-07. 
IB-lc     11-11     Board   of  County   Commissioners,   §§11-11-02,    11-11-14,    11-11- 
25.1,  11-11-28,   ll-li-37,   11-11-49,'  11-11-53,   11-11-53.1,   11-11- 
55  to  11-11-57.1. 
11-13     County  Auditor,  §§11-13-02.1,  11-13-13,  11-13-17,  11-13-18. 
11-14     County    Treasurer,    §§11-14-13,    11-14-14. 
11-15     Sherifi'  and  County  Constable,  §§  11-15-02,  11-15-03.1,   11-15-07, 

11-15-09,  11-15-12,  11-15-29  to  "11-15-31. 
11-10     State's  Attorney,  §§  11-16-01,  11-10-05,  11-10-09,  11-16-15. 
11-17     Clerk  of  District  Court,  §§  11-17-04,  11-17-05,  11-17-08. 
11-18     Register  of   Deeds,    §§11-18-01,    11-18-02.1,    11-18-03,    11-18-05, 

11-18-13  to  11-18-20. 
11-19     County  Coroner,  §  11-19-18. 
11-19A  Medical    County    Coroner,    §§  11-19A-04,    11-19A-11,    11-19A-17 

[§  11-19A-09  Repealed]. 
11-27     Transfer  of  County  Property,  §§  11-27-01,  11-27-09.1. 
ID- 5         11-28     County  Parks  and  Recreational  Areas,  §  11-28-12. 
ID-2         11-28.1  County    Special    vService    Districts,    §§11-28.1-01    to    11-28.1-16. 
11-30     Disorganization  of  Counties,  §  11-30-03. 
,  11-32     Mcmonals,  §  11-^-03. 

D    Ib^-    ll-2-^     County  Zoning,  §§  11-3.3-05,  11-33-21   [§  11-33-15  Repealed]. 
ID-2       11-33.1  Rural  Subdivision  Improvement,  §§  11-33.1-01,  11-33.1-02. 
11-34     County  Zoning  Adjacent  to  Cities  [Repealed]. 
ID- lb      11-35     Regional   Planning   and    Zoning    Commissions,    §§11-35-01,    11- 
35-02. 


HEALTH  AND  SAFETY 

Chapter 

23-01     State  Department  of  Health,  §§  23-01-01  to  23-01-lG. 

23-02     KeKi.stration  of  Births  and  Douths,  §§  23-02-01  to  23-02-44. 

23-03     OrjjanJzation  of  County  and  Township  Boards  of  Health,  S§  23- 

03-01  to  23-03-11. 
23-04     Orjifanization  of  City  Board  of  Health,  §§  23-04-01  to  23-04-09. 
23-05     Powers  and  Duties  of  Local  Boards  of  Health,  §§  23-05-01  to 

23-05-12. 
23-06     Care  and  Custody  of  Dead,  §§  23-06-01.1  to  23-06-30  [§  23-06-01 

Repealed]. 

23-06.1  Uniform  Anatomical  Gift  Act,  §§  23-OG.l-Ol  to  23-06.1-09. 
23-07     Reportable  Diseases,  §§  23-07-01  to  23-07-21. 
23-08     Sterilization  [Repealed]. 

23-09     Hotels,  Lodginphouses,  Restaurants,  and  Boardinghouses,  §§  23- 
09-01  to  23-09-22. 
f  C-3  a    ^  23-10     Tourist  Camps,  §§  23-10-01  to  23-10-12. 
ID-5  23-11     Housinj?  Authorities  Law,  §§23-11-01  to  23-11-30. 

23-12     Public  Health,  Miscellaneous  Provisions,  §§  23-12-01  to  23-12-08. 

23-13     Safety  Repulations,  §§  23-13-01  to  23-13-li. 

23-14     Health  Districts,  §§  23-14-01  to  23-14-14. 

23-15     Fireworks,  §§  23-15-01  to  23-15-06. 

23-16     Licensing  iMedical  Hospitals,  §§23-16-01   to  23-16-12    [§23-16- 

13  Repealed]. 
23-17    Licensing  Chii-o])ractic  Hospitals,  §§  23-17-01  to  23-17-11. 
23-17.1  Licensing  Addiction  Hosjiitals,  §§  23-17.1-01  to  23-17.1-07. 
23-18     County  Hospital  Associations,  §§  23-18-01  to  23-18-03. 
23-19     Cesspools,  Septic  Tanks,  Privies— Regulation,  §§  23-19-01  to  23- 

19-10. 
23-20     Radiation,  §§  23-20-02  to  23-20-06  [§  23-20-01  Repealed] . 
23-20.1  Ionizing  Radiation  Developinent,   §§  23-20.1-01  to  23-20.1-11. 
23-21     Disinteiment  and  Removal  ci  Bodies  in  Cemeteries,  §§  23-21-01 

to  23-21-23. 
23-21.1  Cemctci-y  Organization.s,  §§  23-21.1-01  to  23-21.1-13. 
23-22     Rabies  Control  Committee,' §§  23-22-01,  23-22-02. 
23-23     Cancer  Cures  or  Treatments,  §§  23-23-01  to  23-23-04. 
23-24     Vector  Control  Districts,  §§  23-24-01  to  23-24-11. 
23-25     Air  Pollution  Control,  §§  23-25-01  to  23-25-10. 


TITLE  23— HEALTH  AND  SAFETY 

Chapter 

23-01     State  Department  of  Health,  §§  23-01-02,  23-01-06,  23-01-17   to 

23-01-19. 

23-02     Registration  of  Births  and  Deaths,  §§  23-02-05,  23-02-35. 
23-06     C:u-e  and  Custody  of  Dead,  §§  23-06-03,  23-06-04,  23-06-10,  23-06- 
21. 
ID-5  -23-11     Housing  Authorities  Law,  §§23-11-01,  23-11-11,  23-11-16.1,  23- 
11-19,  23-11-22,  23-11-28  to  23-11-30. 
23-13     Safety  Regulations  [§§  23-13-C  ),  23-13-10  Repealed] . 
'       23-16     Licensing  Medical  Hospitals,  i  23-16-14. 

23-17     Licensing  Chiropractic  Hospitals,  §§23-17-02,  23-17-03. 
23-17.1  Licensing  Addiction  Hospitals,  §§  23-17.1-01  to  23-17.1-07. 
23-17.2  Certification  of  Need  for  Expansion  of  Hospital  Facilities,  §§  23- 
;  17.2-01  to  23-17.2-15. 

23-21.1  Cemetery    Organizations,    §^23-21.1-02,    23-21.1-02.1,    23-21.1- 

02.2,  23-21.1-03,  23-21.1-03.1,  23-21.1-05,  23-21.1-09. 
23-22     Rabies  Control  Committee  []:epea!cd]. 
23-24     Vector  Control  Districts,  §§  23-24-05,  23-24-10. 
23-25     Air  Pollution  Control,  §  23-n5-02. 
23-26     Certification   of   Water   D.stribution   and   Wastewater  Systems 

Operators,  §§  23-26-01  to  23-26-09. 
23-27     Licensing  of  Ambulance  Services,  §§  23-27-01  to  23-27-05. 
23-28     Unifoi-m  Duties  to  Disabled  Persons',  §§23-28-01  to  23-28-09. 


;  TITLE  32 

JUDICIAL  REMEDIES 

Chapter 

32-01  General   Provisions,    §§82-01-01    lo   32-01-13. 

32-02  Qualificalions  of  Sureties,  §§  32-02-01  to  32-02-07. 

32-03  Damages  and  Comiiensatory  Relief,  §§  32-03-01  to  32-03-39. 

32-04  Specific  Relief,  §§32-01-01  to  32-01-25. 

32-05  Preventive  Relief,  §§32-05-01   to  32-05-05. 

32-OG  Injunction,   §§32-00-01   to  32-OG-ll. 

32-07  Claim  and  Delivery,  §§  32-07-01  to  32-07-12. 

32-08  Attachment,  §§32-08-01  to  32-08-30. 

32-09  Garnishment,  §§  32-09-01  to  32-09-32. 

32-10  Receivers,  §§  32-10-01  to  32-10-05. 

32-11  Deposit,  §§32-11-01  to  32-11-04. 

:  32-12  Actions  by  and  apainst  State.  s§  32-12-01  to  32-12-04. 

I  32-13  Actions  in  Place  of  Scire  Facias  and  Quo  Wan-anto,  §§  32-13-01 

!  to  32-13-11. 

!  32-14  Actions  to  Recover  Forfeitures,  §§32-14-01   to  S2-14-10. 

ID- 3    3  2-15  Eminent  Domain,  §§32-15-01  to  32-15-34. 

32-46  Action  for  Partition  of  Real  Propei-ty,  §§  32-16-01  to  32-16-48. 

[32-17  Actions  to  Quiet  Title  and  Determine  Claims  to  Real  Estate, 

■'  §§32-17-01  to  32-17-23. 

32-18  Cancellation  of  Land  Contracts,  §§  32-18-01  to  32-18-06. 

'32-19  Foreclosure  of  Real  Estate  Mortgages  by  Action,  §§32-19-01  to 

;•:  32-19-39. 

'32-20  Foreclosure  of  Liens  on  Personal  Property,  §§32-20-01  to  32- 
20-08. 

32-21  Death  by  Wrongful   Act,    §§32-21-01   to  32-21-OG. 

32-22  Habeas  Corpus,  §§32-22-01  to  32-22-43. 

32-23  Declaratory  Judgments,  §§  32-23-01  to  32-23-13. 

32-24  Certification  of  Question  of  Law  to  Supreme  Court,  §§  32-24-01 

;  to  32-24-04. 

32-25  Conversion  of  Grain   by  Public  Warehouse,   §§  32-25-01   to   32- 
25-05. 

-,32-26  Administration  of  Assignment  for  Benefit  of  Creditors,   §§  32- 

''  20-01  to  32-26-00. 

32-27  Establishing  Citizenship,   §§32-27  01   to  32-27-06. 

■  32-28  Change  of  Names  of  Persons   ai  :I   Places,    §§  32-28-01    to  32- 

■:  28-04. 

32-29  Arbitration.  §§32-29-01   to  32-29-:!l. 

:  32-30  Proceedings  against  Joint  Debtors,  §§  32-30-01  to  32-30-07. 

,32-31  Foreclosure  of  Ta.x  Liens.  §§32-31-01   to  32-31-07. 

:,' 32-32  Special  Proceedings.  General  Provisions.  §§32-32-01  to  32-32-06. 

32-33  Writ  of  Certiorari,  §§  32-33-01  to  32-33-12. 

32-34  Writ  of  I^Iandanui.s.  §§  32-34-01  lo  32-34-13. 

32^,5  Writ  of  Prohibition.  §§32-35-0i  to  32-35-04. 

32-36  Illegitimacy.  §§32-30-01   to  32  30-35. 

32-37  Establishing  Date  and  Place  o  .  Birth.  §§  32-37-01  to  32-37-06. 

32-38  Contribution  among  Tort-fcasurs,  §§  32-38-Ql  to  32-38-04. 


TITLE  32— JUDICIAL  REiAIEDIES 

Chapter 

32-03     Damayes  and  Compensatory  Relief,  s§  32-03-09.1,  32-03-39,  32- 

03-'10. 
32-07     Claim  and  Delivery,  §  32-07-02. 
32-08     Attachment,  §  32-08-OG. 
32-09     Ganii.slmient,     §§32-09-02,     32-09-03,     32-09-05,     32-09-10,     32- 

09-14,  32-09-15,  32-09-28. 
32-12     Actions  by  and  against  Slate,  §  32-12-04. 
32-14     Actions  to  Recover  Forfeitures,  §  32-14-07. 
ID- 3      32-15     Eminent  Domain,  §§  32-15-02,  32-15-23,  32-15-32,  32-15-35  [§32- 
15-22.1  Repealed]. 
32-16     Action  for  Partition  of  Real  Property,  §§  32-16-01,  32-16-46. 
32-17     Actions  to  Quiet  Title  and  Determine  Claims  to  Real  Estate, 

§  32-17-04. 
82-18     Cancellation  of  Laud  Contracts,  §§  32-18-02,  32-18-04,  32-18-05. 
32-19     Foreclosure  of  Real  Estate  Mortgages  by  Action,  §  32-19-40. 
32-19.1  Short-Term  Mortgage  Redemption  Act,  §§  32-19.1-01  to  32-19.1- 
j  07. 

;    32-19.2  Trustees  for  Commercial  Buildings  During  Foreclosures,  §§  32- 
!  19.2-01  to  32-19.2-04. 

:    32-20     Foreclosure  of  Liens  on  Personal  Property,  §  32-20-08. 
32-28     Changes  of  Names  of  Persons  and  Places,  §§  32-28-01  to  32-28- 

03. 
32-34     Writ  of  Mandamus,  §§  32-34-01.1,  32-34-02. 
32-36     Illegitimacy,  §§32-36-22,  32-36-33. 
32-39     Voluntary  Partial  Payment  of  Claims,  §§  32-39-01  to  32-39-03. 


TITLE  38 

MINING  AND  GAS  AND  OIL  PRODUCTION 

Chapter 

38-01     General   Provisions,    §§38-01-01,    38-01-OG    to   38-01-08    [§§38- 

01-02  to  38-01-05,  38-01-09  Repealed]. 
.38-02     Lode  and  Mining  Claims,   §§38-02-01  to  38-02-15   [§§  38-02-lG 

to  38-02-18  Repealed]. 
38-03     State  Coal  Mine   Inspector.   §§38-03-01  to  38-03-11,  38-03-13. 

38-03-14,  38-03-17  to  38-03-19  [§§  38-03-12,  38-03-15,  38-03-16 

Repealed]. 
i8-04    Licensing  Coal  Mines,  §§  38-04-01  to  38-04-04,  38-04-06  to  38-04- 

10  [§  38-04-05  Repealed]. 
J8-05     Mine     Foreman     ICxamination     and     Qualifications,     §38-05-01 

[§§  38-05-02  to  38-05-11  Repealed]. 
M-06     Health  and  Safety  in  Mines,   §§38-06-01  to  38-06-03,  38-06-55 

to   38-06-57,   38-06-60    to   38-06-64    [§§38-06-04   to   38-06-54, 

38-00-58,  38-06-59  Repealed]. 
38-07     Surveys  or  Maijs  of  Mines,  §§  38-07-01  to  38-07-09. 
38-08     Control  of  Gas  and  Oil  Resources,  §§  38-08-01  to  38-08-19. 
38-09     Exploration  and  Production  on  Publicly  Owned  Lands,  §§  38-09- 

01    to   38-09-01.3,    38-09-01.5    to   38-09-21    [§38-09-61.4    Re- 
pealed]. 
38-10     Sales  and  Leases  by  Personal  Representatives,  §§  38-10-01  to 

38-10-14. 
38-11     Lease  of  Minerals  on  Public  Lands,  §§  38-11-01  to  38-11-10. 
38-12     Regulation.  Dcveloi)ment,  and  Production  of  Subsurface  Min- 
erals, §§  38-12-01  to  38-12-05. 
,38-13     Execution    of    Oil    and    Gas    Instruments    Affecting    Interests 
Owned  by  Absent  Persons,  §§  38-13-01  to  38-13-04. 
IE       38-14     Reclamation  of  Strip-Mined  Lands,  §§38-14-01  to  38-14-13. 

38-15     Resolution  of  Conllicts  in  Subsurface  Mineral  Production,  §§38- 
15-01  to  38-15-05. 


TITLE  3S-MINING  AND  GAS  AND  OIL  PRODUCTION 

Chapter 

38-09     Exploration  and  Production  on  Publicly  Owned  Lands,  §  38-09- 
15. 
IE      38-14     Reclamation  of  Strip-Mined  Land.s,  §§38-14-02,  38-14-03.1,  38- 
'  14-04,   38-14-04.1,   38-14-05.   38-14-05.1,   38-14-07.   38-14-07.1, 

:  38-14-08,  38-14-12,  38-14-13   [§38-14-11  Repealed]. 


TITLE  40 

MUNICIPAL  GOVERNMENT 

Chapter 
IB- 4b       40-01     General  Provisions,  §§  40-01-01  to  40-01-20. 

I  A- 3         40-02     Incorporation  of  Municipalities  in  Unorganized  Territory,  §§40- 
02-01  to  40-02-16. 
40-03     Council  Cities,  Procedure  for  Incorporation  [Repealed]. 
IB-Ab       40-03.1  Chanpre  from  Council  System  to  Commission  System,  §§40-03.1- 

01  to  40-03.1-03. 
IB- 4b      40-04     Commission  Cities,  Incorporation  from  Organized  Temtory  and 
Change  from  Commif::,ion  System  to  Council  System,  §§  40-04- 
01  to  40-04-11. 
IB- 4b      40-04.1  Modem  Council  Form  of  Government,  §§  40-04.1-01  to  40-04.1-07. 
IB-4c       40-05     Powers  of  Municipalities,   §§40-05-01,  40-05-02,  40-05-02.2,   40- 
>  05-03,  40-05-05,  40-05-06,  40-05-08  to  40-05-15   [§§40-05-01.2, 

'  40-05-02.1,  40-05-04,  40-05-07  Repealed]. 

40-06     Governing  Body  in  Municipalities,  General  Provisions,  §§  40-06- 

01  to  40-06-08. 
40-07     Villages,  Governing  Body  and  Other  Officers  [Repealed]. 
IB-4b      40-08     Goveniing  Body  and  Executive  Officer  in  Council  Cities,  §§40- 

08-01  to  40-08-28. 
IB-4b      40-09     Governing  Body  and   Executive  Officer  in   Commission   Cities, 

§§40-09-01  to  40-00-17. 
IB-4b       40-10     Citv  Manager  Plan,  §§40-10-01  to  40-10-08. 
40-11     Ordinances,  §§40-11-01  to  40-11-13. 
'40-12     Initiative  and  Referendum,  §§40-12-01  to  40-12-13. 
40-13     General  Provisions  Governing  Officers  in  Municipalities,   §§  40- 

13-01  to  40-13-12. 
40-14     Officers  in  Council  Cities,  General,  §§  40-14-01  to  40-14-07. 
40-15     Officers  in  Commission  Cities,  General,  §§  40-15-01  to  40-15-03, 

40-15-05  to  4Cr-15-07   [§.40-15-04  Repealed]. 
40-16     City  Auditor,  §§  40-16-01  to  40-16-10. 
40-17     City  Treasurer,  §§  40-17-01  to  40-17-15. 
40-18     Municipal  Judges,"  §§40-18-01.  40-18-03  to  40-18-09,  40-18-11  to 

40-18-21    [§§40-18-02,  40  18-10  Repealed]. 
40-19     Assessors,  §§40-19-01  to  40-19-03  [§40-19-04  Repealed]. 
40-20     City  Attorney,  Engineer,  Chief  of  Police,  and  Police  Officers, 
§"§  40-20-01  to  40-20-07. 


MUNICIPAL   GOVERNMENT 

Chiipter 

40-21     Municipal  Elections,  §§  40-21-01  to  40-21-03,  40-21-05  to  40-21- 

17  [§40-21-04  Repealed]. 

ID-2        40-22     Improvements    by   Special    Assessment    Method,    §S  40-22-01    to 

40-22-06,   40-22-08   to  40-22-40,   40-22-43   to  40-22-46    [§§40- 

22-06.1,  40-22-07,   40-22-41,  40-22-42  Repealed]. 

40-23     Assessment   of    Benefits,    §§  40-23-01    to  '40,23-07,    40-23-08    to 

40-23-22   [§40-23-07.1  Repealed]. 
40-23.1  An  Alternative  Method  of  Determining  and  Allocating  Special 

As.sesaments  §§40-23.1-01  to  40-23.1-13. 
40-24     Special  Assessment  Funds  and  Disbursements  Thereof,   §§40- 

24-01  to  40-24-24. 
40-25     Collection  of  Special   Assessments — Obligations  of  Issuing  Mu- 
nicipality, §§  40-25-01  to  40-25-10. 
40-26     CoiTCction  of  Errors  in  Special  Assessments,  Reassessments,  and 

Levies  for  Fund  Deficiencies,  §§  40-26-01  to  40-2G-08. 
40-27     Funding  and   Refunding   Special   Assessment   Warrants,    §§40- 

27-01  to  40-27-13. 
40-28     Service  Connections,  §§40-28-01  to  40-28-11. 
40-29     Sidewalks,   §§40-29-01   to  40-29-05;  40-29-07   to  40-29-21    [§40- 
29-06  Repealed]. 
'  40-30     Special  Street  Lighting  in  Cities,  §§  40-30-01  to  40-30-03. 
40-31     Construction  and  Repair  of  Curbing  and  Gutters  in  Cities,  §§  40- 

31-01  to  40-31-10. 
40-32     Boulevards  in  Cities  and  Park  Districts.  §§40-32-01  to  40-32-11. 
ID- 5      -40-33     Municipal  Utilities,  §§  40-33-01  to  40-33-29. 
ID-2        40-34     Sewage  and  Garbage  Disposal,  §§40-34-01  to  40-34-18. 
40-35     Revenue  Bond  Law,  §§  40-35-01  to  40-35-20. 
40-36     Revenue  Bond  Refinancing  Law,  §§  40-30-01  to  40-36-20. 
40-37     Levy  for  Municipal  Band,  §§  40-37-01  to  40-37-05. 
40-38     Public  Libraries,  §§  40-38-01  to  40-38-11. 
40-39     Opening  and  Vacating  Streets,  Alleys,  and  Public  Places,  §§  40- 

39-01  to  40-39-10. 
40-40     Municipal  Budget  Law,  §§  40-40-01  to  40-40-06,  40-40-08  to  40- 
40-21   [§40-40-07  Repealed]. 
Board  of  Budget  Review,  §§40-41-01  to  40-41-07. 
Claims  for  Iniuries  on  Streets,  §§  40-42-01  to  40-42-05. 
Payment  and  Compromise  of  Judgments,  §§  40-43-01  to  40-43-07. 
Civil  Service  in  Cities,  §§40-44-01  to  40-44-13. 
Police  Pensions  in  Cities,  ;,§  40-45-01  to  40-45-27. 
Employees'  Pensions  in  C  ties,  §§  40-46-01  to  40-46-23,  40-46-25, 

40-46-26  [§40-46-24  Re)ealed]. 
City  Zoning,  §§  40-47-01  to  40-47-13. 

Municijjal  Master  Plans  jmd  Planning  Commissions,  §§40-48-01 
to  40-48-38. 
ID-5         40-49     Parks  and  Park  Districts,  §§40-49-01   to  40-49-05,  40-49-07  to 
40-49-18,  40-49-20  to  40-49-23  [§§  40-49-06,  40-49-19  Repealed]. 


40-41 

40-42 

40-43 

IB-4c 

40-44 

40-45 

40-46 

IC-ld 

40-47 

ID-lc 

40-48 

40-53 

40-54 

ID-5 

40-55 

40-5G 

ID- 

-5 

40-57 

ID- 

-5 

40-58 
40-59 

ID- 

■5 

40-60 

ID- 

■5 

40-61 

ID- 

-2 

40-62 

Chui)ter 
ID-lc  '^0-50     PlatliiiK  Townsilcs  and  Correction  and  Vacalion  of  Plats,  §!i40- 
50-01  to  40-50-27. 
40-51     Inclusion  of  Territoi-y  in  and  I'lxcliision  of  Territory  from  Mu- 
nicipalities [ilepcalcdj. 
40-51,1  Aniiexation    and   Exclusion    of    Territory,    §§  40-51.1-01    to    40- 

51.1-17. 
40-52     Changes   in   Ward.s    [!<§  40-52-01    to  40-52-03   Repealed],    §§40- 
52-04  to  40-52-08. 
ChanKiiif,'  Names  and  Di.s.soiution  of  Villages  [Repealed]. 
Gravel  Surfacing  City  Streets,  §§40-54-01   to  40-54-12. 
Public  Recreation  Sy.stem,  §§  40-55-01  to  40-55-11. 
Residential  Paving  Projects,  §§  40-56-01  to  40-56-05. 
Municipal   Industrial   Development  Act  of   1955,   §§  40-57-01   to 

40-57-20. 
Urban  Renewal  Law,  §§  40-58-01  to  40-58-19. 
Municipal  Memorial  Levy,  §§  40-59-01  to  40-59-04. 
Promotion    and    Acquisition    of    Municip;d    Parking    Facilities 

§§  40-GO-Ol,  40-60-02. 
Municipal  Parking  Authority  Act,  §§40-61-01  to  40-61-19. 
City  Pedesti-ian  Mall  Improvements,  §§  40-02-01  to  40-62-07. 

TITLE  40— MUNICIPAL  GOVERNMENT 

Chapter 
IB-4b  40-01     General    Provisions,    §§40-01-01,    40-01-02,    40-01-09,    40-01-11, 

40-01-12,  40-01-14. 
IB-4b  40-03.2  Change  from  Council  System  to  Modern  Council  System,  §§40- 

03.2-01  to  40-03.2-03. 
IB-4b  40-04     Commission  Cities,  Incorporation  from  Organized  Territory  and 
Change  from  Commission  System  to  Council  System,  §40-04- 
04. 
IB-4c40-05     Powers  of  Municipalities,  §§40-05-01,  40-05-02,  40-05-06,  40-05- 

09.2,  40-05-13  [§  40-05-15  Repealed]. 
IB-4c40-05.1  Home  Rule  in  Cities,  §§  40-05.1-01  to  40-05.1-13. 
IB-4b40-08     Governing  Body  and  Executive  OfTicer  in  Council  Cities,  §§40- 
08-03,   40-08-03.1,   40-08-03.2,   40-08-04,   40-08-04.1,   40-08-06, 
40-08-06.1,  40-08-07,  40-08-10,  40-08-12. 
IB-4b40-09     Governing  Body  and   Executive   Officer  in   Commission  Cities, 

§  40-09-00. 
IB- 4b 40-10     City  Manager  Plan,  §  40-10-06. 

40-13     General  Provisions  Governing  Officers  in  Municipalities,  §  40-13- 

05. 
40-14     Officers  in  Council  Cities,  General,  §§  40-14-01,  40-14-02,  40-14- 

06,40-14-07. 
40-16     City  Auditor,  §§40-16-01,  40-16-03,  40-16-09  to  40-16-16. 
40-lZ     City  Treasurer  [Repealed]. 
40-18     Municipal  Judges,  §§  40-18-01,  40-18-12,  40-18-15,  40-18-19  [§§  40- 

18-]6  to  40-18-18  Repealed]. 
40-20     City  Attorney,  Engineer,  Chief  of  Police,  and  Police  Officers, 

§  40-20-05. 
40-21     Municii)al    Elections,    §§'0-21-02,    40-21-03,    40-21-05,    40-21-07, 
40-21-09. 
ID- 2   40-22     Improvement   by   Special   Assessment   Method.    §§40-22-01,   40-- 
22-01.1,  40-22-09  to  40-22-11,  40-22-15,  40-22-18  to  40-22-20, 
40-22-24,  40-22-35  to  40-22-37  [§40-22-21  Re|)ealed]. 
40-23     Assessniont  of  Benefits,  §§40-23-02,  40-23-10,  40-23-23. 
40-24     Special  As.sessment  Funds  and  Disbursements  Thereof,  §§  40-24- 
02,  40-24-10,  40-24-]  9. 
1    40-27     Funding   and   Refunding   Special   Assessment   Warrants,    §  40- 
27-09. 
40-29     Sidewalks,  §§  40-29-0  J,  40-29-15  [§  40-29-12  Reiiealed] . 
40-31     Construction  and  Repair  of  Curbing  and  Gutters  in  Cities,  §40- 
31-09. 
ID-5    40-33     Municipal  Utilities,  §§  40-33-12.  40-33-18. 


Chapter 

40-35     Rcvemio  Bond  Luw,  §;<  40-35-02,  40-35-08,  40-35-09. 
40-3G     Kcvciuie  Bond  rwefinnncinu'  Law,  S  40-30-13. 
40-38     Tiiblic  Libraries,  §§  40-38-01  to  40-38-05,  40-38-09  to  40-38-11. 
40-40     Municipal  BudRCt  Law,  !<§  40-40-04,  40-40-OG. 
40-41     Board  of  Budget  Review  [Repealed]. 
IB-4p    40-44     Civil  Service  in  Cities,  §  40-44-06. 

40-45     Police  Pensions  in  Cities,  §§  40-45-02,  "40-45-03,  40-45-0G,  40-45- 

09,40-45-11,40-45-13. 
40-46     Employees'  Pensions  in  Cities,   §§  40-4G-02,  40-4G-0G,   40-4G-09. 
40-4G-13,  40-4G-26. 
IC-  I  d   40-47     City  Zoning,  §§  40-47-04,  40-47-07. 
ID-lc    40-48     Municipal  Master  Plans  and  Planning  Commissions,  §§40-48-03, 

40-48-04,  40-48-10. 
lD-5      40-49     Parks  and  Park  Districts,  §§40-40-08,  40-49-1.2. 

40-51     Inclusion  of  Territory  in  and  Exclusion  of  Territory  from  Munic- 
ipalities [Repealed]. 
40-51.1  Annexation  and  Exclusion  of  Territory  [Repealed]. 
IB-4d  40-51.2  Annexation   and    Exclusion   of  Territory,    §§40-51.2-01    to   40- 
51.2-19. 
40-53.1  Dissolution  of  Cities,  §§  40-53.1-01  to  40-53.1-14. 
40-54     Gravel  Surfacing-  City  Streets,  §  40-54-10. 
ID- 5     40-57     Municipal    Industrial    Development    Act    of    1955,    §§40-57-02, 

40-57-10,  40-57-17. 
ID-5      40-57.1  Tax  PJxcmptions  for  New  Industries,  §§40-57.1-01  to  40-57.1-07. 
ID-5     40-57.2  Industrial    Planning   Surveys    and    Vocational    Training,    §§40- 

57.2-01  to  40-57.2-04. 
ID-5     40-58     Urban  Renewal  Law,  §§40-58-10,  40-58-20. 

ID-5  40-61  Municipal  Parking  Authority  Act,  §§40-61-01  to  40-61-03.1, 
40-61-08  to  40-61-10,  40-61-12,  40-61-14  [§40-61-18  Re- 
pealed]. 


TITLE  42 

NUISANCES 

Chapter 
ID-4  -42-01     Ceneral  Provisions,  §§42-01-01  to  42-01-15. 
ID-4   '42-02     Abatement  of  Common  Nuisance,  §!;  42-02-01  to  42-02-11. 

42-03     Do;js  as  Public  Nuisance,  §§  42-03-01  to  42-03-04. 


TITLE  48 

PUBLIC  BUILDINGS 

Chapter 

48-01  Contmctors'  Bonds  and  Insurance,  §§'38-01-01  to  'IS-OJ.-OG, 

48-02  Construction,   §§  48-02-01   to  48-02-17. 

48-03  Depreciation  and  Interest,  §§  48-03-01  to  48-03-04. 

IB- 5     48-04  Joint  Ownership,  §§48-04-01  to  48-04-04. 

48-05  General  Regulations,  §§  48-05-01  to  48-05-06. 

48-06  Capitol  Central  Mailinjr  Bureau,  §§  48-06-01  to  48-00-07 

48-07  Capitol  Telephone  ExchanKC,  §§  48-07-01  to  48-07-05. 

48-08  Restrictions  on  Use  of  Public  Buildings,  §§  48-08-01  to  48-08-07. 

48-09  Concessions,  §§  48-09-01  to  48-09-05. 

TITLE  48— PUBLIC  BUILDINGS 

Cliapter 

48-02     Con.struction,  §§  48-02-01  to  48-02-04,  48-02-07,  48-02-08,  48-02- 
15,  48-02-17,  48-02-19  [§§  48  02-16,  48-02-18  Repealed]. 
IB- 5     48-04     Joint  Ownership,  §§  48-04-01  to  48-04-03. 

48-05     General     Regulations,     §48-05-06     [§§48-05-02,     48-05-04    Re- 
pealed]. 
48-07     Capitol  Telephone  Exchange,  §  48-07-04. 
48-08     Restrictions  on  Use  of  Public  Building.?,  §  48-08-08. 
48-09     Concessions,  §§  48-09-01,  48-09-03,  48-09-04. 
48-10     Capitol  Grounds  Planning  Commission,  §§  48-10-01,  48-10-02. 


TITLE  54 

STATE  GOVERNMENT 

■  51-0^1  '^  SovereiKiity  and  Jurisdiction  of  State,   §§  54-01-01   to  54-01-2G. 
54-02     State  Seal,  Flag,  Flower,  Hymn,  Tree,  Bird,  §§  54-02-01  to  54- 

02-06. 
64-03     Legislative  Assembly,   §§54-03-01   to  54-03-22. 
54-04     Engrossing  and  Enrolling  Legislative  Bills,   §§54-04-01   to  54- 

04-04. 
54-05     Legislative  Lobbying,  §§  54-05-01  to  54-05-10. 
54-06     General  Provisions,  State  OfTicers,  §§  54-06-01  to  54-06-13. 
54-07     Governor,  §§  54-07-01  to  54-07-04. 

■  54-08     Lieutenant  Governor,  §§  54-08-01  to  54-08-04. 
.54-09     Secretary  of  State,  §§54-09-01  to  54-09-06. 

.  54-10  State  Auditor,  §§  54-10-01  to  54-10-11. 

■  54-11  State  Treasurer,  §§  54-11-01  to  54-11-14. 
54-12  Attorney  General,  §§  54-12-01  to  54-12-12. 
54-13  Board  of  Auditors — Repealed. 

54-14     State    Auditing    Board— Claims    against    State,    §§54-14-01    to 

54-14-06. 
54-15     State  Budget  Board,  §§  54-15-01  to  54-15-15. 
54-16     Emergency  Commission,  §§54-16-01  to  54-16-11. 
'  54-17     Industrial  Commission,   §§  54-17-01   to  54-17-23. 
54-18     North  Dakota  Mill  and  Elevator  Association,  §§  54-18-01  to  54- 

18-17. 
54-19     State  Industrial  Alcohol  Plant,  §§54-19-01  to  54-19-03. 
54-20     Electrical  Enterprise  of  State— Repealed. 
54-21     Board   of  Administration,   §§  54-21-01   to  54-21-24. 
54-22     Purchasing  Agent — Repealed. 
54-23     Institutions   under  Control  of  Board  of  Administration,  §§  54- 

23-01  to  54-23-55. 
54-23A  State  Radio  Broadcasting  System,  §§  54-23A-01  to  54-23A-07. 
54-24     State  Library  Commission,  §§  54-24-01  to  54-24-08. 
54-25     State  Institutions— Regulation  as  to  Sale  and  Use  of  Dairy  Prod- 
ucts, §§  54-25-01  to  54-25-04. 
54-26     State  Census — Repealed. 

54-27     Fi.scal  Administration,  §§  54-27-01  to  54-27-18. 
54-28     Capitol  Building  Certificates — Omitted. 
54-29     State  Bonds,  General  Provisions,  §§  54-29-01  to  54-29-05. 
54-30     Bonds  of  North  Dakota,  Real  Estate  Series,  §§  54-30-01  to  54- 

30-28. 
64-31     Bonds  of  North  Dakota,  Mill  and  Elevator  Series,   §§  54-31-01 

to  54-31-09. 
54-32     North  Dakota  Mill  and  Elevator  Refunding  Bonds,  §§  54-32-01 

to  54-32-29. 
54-33     Post-War  Planning  Board— Repealed. 

54-34     Economic  Development  Act  of  1957,  §§  54-34-01  to  54-34-08. 
54-35     Legislative  Research   Committee,   §§54-35-01    to   54-35-10. 
54-36     Indian  Affairs  Commission,  §§  54-36-01  to  54-36-07. 
54-37     Veterans  Adjusted  Compensation  Bonds — Omitted. 
54-38     Stale  Commission  on  Alcoholism,  §§  54-38-01  to  54-38-09. 
54-39     Korean  Conflict  Bonus  Bond  Issue— Omitted. 
IB- 5      54-40     Joint  Exercise  of  Governmental  Powers,  §§  54-40-01  to  54-40-07. 
54-41     North  Dakota  Coat  of  Arms,  §§54-41-01  to  54-41-05. 
54-42     North  Dakota  Merit  System  Council,  §§  54-42-01  to  54-42-08. 
54-43     Theodore   Roosevelt  Centennial  Commission — Omitted. 
54-44     Department  of  Accounts  and  Purchases,  §§  54-44-01  to  54-44-11. 
54-45     Department  of  Civil  Air  Patrol,  §§  54-45-01  to  54-45-03. 


TITLE  54— STATE  GOVERNMENT 

Chapter 

54-01     Sovcreij-riitv  and  Jurisdiction  of  State,  §§  54-01-05.3,  54-01-05.4, 

54-01-17,  54-01-17.1,  54-01-10,  54-01-2G. 
54-01.1  Model   Relocation   A.<?si.stance   Act,    SS  54-01-1-01    to    54-01.1-16. 
54-02     State  P^mblems,  Symbols,  and  Awards,  ^^i^  54-02-^07,  54-02-08. 
54-03     Legislative  A.s.sembly,  ;;§  54-03-01.5,  54-0:1-01.6,  54-03-02  to  54- 

03-04,  54-03-06,  54-03-10,  54-03-11,  54-03-20  to  54-03-20.3,  54- 

03-22  [§§54-03-01  to  54-03-01.4,  54-03-21  Repealed]. 
54-03.1  Organizational   Session,   §§54-03.1-02,   54-03.1-03    [§§54-03.1-01, 

54-03.1-04  Roiiealed]. 
54-03.2  Conduct  of  Legislative  Investigations,  §§  54-03.2-01  to  54-03.2-16. 
54-04     Engrossing  and   Enrolling  Legislative  Bills,   §§  54-04-01,   54-04- 

03,  54-04-04  [§  54-04-02  Repealed]. 
54-06     General  I'rovisions,  State  Ollicers,  §S  54-0C-03  to  54-06-05,  54-06- 

08.1,  54-06-09,  54-06-09.1,  54-06-10,  54-06-14  to  54-06-16. 
54-07     Governor,  §§  54-07-01.1,  54-07-01.2,  54-07-04  to  54-07-06. 
54-08     Lieutenant  Governor,  §  54-08-03. 
54-09     Secretary  of  State.  §§  54-09-02,  54-09-04,  54-09-05. 
54-10     State  Auditor,  §§  54-10-01,  54-10-10,  51-10-12  to  54-10-25. 
54-11     State  Treasurer,    §§54-11-01,   54-11-04,   54-11-00,   54-11-07,   54- 

11-13  [§54-11-02  Repealed]. 
54-12     Attorney  General,  §§  54-12-01,  54-12-05,  54-12-11,  54-12-13  [§  54- 

12-12  Repealed]. 
64-14     Claims  against  State— Office  of  the  Budget,   §§54-14-01.1,  54- 

14-03,    54-14-03.1,    54-14-04,    54-14-04.1,    54-14-07,    54-14-08 

[§§54-14-01,  54-14-02.  54-14-05  Repealed]. 
54-15     State  Budget  Board  [Repealed]. 
54-16     Emergency  Ccmniissicn.  §§  54-16-01,  54-16-03,  54-16-04,   54-16- 

04.1.  54-16-06.  54-16-09.  54-16-12. 
64-17     Industrial  Commission,  §§  54-17-02,  54-17-05,  54-17-06,  54-17-24 

to  54-17-26. 
54-17.1  Vietnam  Veterans'  Bonus  Bond  Issue,  §§  54-17.1-01  to  54-17.1- 

13. 
54-19     State  Industrial  Alcohol  Plant  [Repealed] . 
54-21    i)irector   of   Institutions,    §§54-21-06,    54-21-06.1,   54-21-07.    5-T- 

21-09  to  54-21-13,  54-21-17  to  54-21-20,  54-21-24  to  54-21-27 

[§§  54-21-01  to  54-21-05,  54-21-08.  54-21-14  Repealed]. 
IC-3a      54-21.1  Unifonn   Standards  Code   for   Mobile   Homes,    §§54-21.1-01   to 

54-21.1-12. 
54-23     Institutions  under  Control  of  Director  of  Institutions,  §§  54-23- 

01,  54-23-22,  54-23-24,  54-23-25,  54-23-28,  54-23-38,  54-23-40, 

54-23-41,  54-23-56  to  54-23-59    [§§54-23-16,   54-23-21,   54-23- 
41.1  Repealed]. 


STATE   GOVERNMENT 

Chapter 

54-23.1  State  Communications  System,  §§  51-23.1-01  to  54-23.1-12. 

54-24     State  Library  Commission.  §§  54-24-03.  54-24-08.  54-24-09  [§§  54- 

24-04  to  54-24-06  Repealed]. 
54-24.1  Interstate   Library   Compact,    §§  54-24.1-01    to   54-24.1-06. 
54-25     State  Institutions — Regulation  as  to  Sale  and  Use  of  Dairy  Prod- 
ucts [Repealed]. 
54-27     Fiscal  Administration.  ??  54-27-04,  54-27-10  to  54-27-13.  54-27-lG, 
54-27-19,  54-27-20  [§§  54-27-05.  54-27-00,  54-27-09  Repealed]. 
54-30     Bonds  of  North  Dakota,  Real  Estate  Series,  §§  54-30-29  to  54- 

30-33. 
54-34     Business  and  Industrial  Development  Act,  54-34-01  to  54-34-04. 
54-34-06,  54-34-08  [§§54-34-05,  54-34-09  Repealed]. 
ID- la      54-34.1  State  Planning  Division,  §§  54-34.1-01  to  54-34.1-06,  54-34.1-08  to 
54-34.1-15   [§54-34.1-07  Repealed]. 
54-34.2     Indian  Development  Fund,  §§  54-34.2-01  to  54-34.2-05. 
54-35     Legislative  Council,  §§  54-35-01  to  54-35-14. 
54-35.1  Legislative  Audit  and  Fiscal  Review  Committee  [Repealed]. 
54-36     Indian  Affairs  Commission,  §§  54-36-01,  54-36-03,  54-36-06. 
54-38     Division  of  Alcoholism  and  Drug  Abuse,   §§  54-38-01,  54-3S-02, 
54-38-05  to  54-38-07,  54-38-09    [§§54-38-03,  54-38-04.   54-38- 
08  Repealed]. 
IB-5         54-40     Joint  Exerci.se  of  Governmental   Powers,   §§54-40-08.   54-40-09. 
54-42     North  Dakota  Merit  System  Council.  §§  54-42-04  to  54-42-OG.      . 
54-44     Department  of  Accounts  and  Purchases,  §§  54-44-04,  54-44-04.1, 

54-44-05.  54-44-1 1  to  54-44-]  3. 
54-44.1  Office  of  the  Budget,  §§  54-44.1-01  to  54-44.1-14. 
54-44.2  Office  of  Central  Data  Processing,  §§  54-44.2-01  to  54-44.2-06. 
54-46     Records  Management.  §§  54-46-01  to  54-46-13. 
54-46.1  Central  Microfilm  Unit,  §§  54-40.1-01  to  54-46.1-07. 
54-47     Continuity  of  Government,  Executive,  Judiciary,  and  Political 

Subdivisions,  §§  54-47-01  to  54-47-13. 
54-48     Continuity  of  Government,  Legislative  Assembly,  §§  54-48-01  to 
54-48-13. 
.    54-49     Natural  Resources  and  Environmental  Management  Council  [Re- 
pealed]. 
54-50     Peace  Officers' Commission  [Repealed]. 

54-51     Interchange  of  Government  Employees,  §§  54-51-01  to  54-51-11, 

54-52     State  Employees  Retirement  Program,  §§  54-52-01  to  54-52-14, 

54-52-16  to  54-52-23,  54-52-25  [§§  54-52-15,  51-52-24  Repealed]. 

54-52.1     Uniform  Group  Insurance  Program,  §§  54-52.1-01  to  54-52.1- 

10. 
54-52.2  Deferred  Compensation  Plan  for  Public  Employees,  §§  54-52.2-01 

to  54-52.2-07. 
54-53     Upper  Great  Plains  Transportation  Institute,  §§  54-53-01  to  54- 

53-04. 
54-54     Council  on   Arts  and   Humanities,   §§  54-54-01   to   54-54-07,   54- 
54-09  [§54-54-08  Repealed]. 


TITLE  55 

STATE  HISTORICAL  SOCIETY  AND  STATE  PARKS 


Chapter 

55-01 

55-02 


55-05 
55-06 


State  Historical  Society.  ?;§  55-01-01  to  55-01-11. 

Superintendent  of  Society,  State  Monuments,  §§  5o-02-01  to  bo- 

55-03     Protection    of    Prehistoric    Sites    and    Deposits,    §§55-03-01    to 

ID-5  55-04     Ac^cfuh^nl^Lands  for  Public  Parks.  §§  55-04-01  to  55-04-03. 
International  Peace  Garden,  §§  55-05-01  to  55-05-0o. 
Historical  Study  of  Yellowstone  and  Missouri  River  ConHucnce, 
§§  55-06-01,  55-06-02. 
55-07     Recreational  Development  Bonds  [Repealed] 
55-08     North  Dakota  Park  Service,  §§  55-08-01,  o5-08-0o  to  55-08-14 

[  55-08-02  Repealed]. 
55-09  ■  Heritage  Commission,  §§  55-09-01  to  55-09-06. 
55-10     Preservation  of  Hi.storic  Sites  and  Antiquities,   §§55-10-01   to 
55-10-11. 

TITLE  55-STATE  inSTOFJCAL  SOCIETY 
AND  STATE  PARKS 

55-08^^  North  Dakota  Park  Service,  §§  55-08-05,  55-08-06.1. 


TITLE  58 

TOWNSHIPS 

Chapter 

General  Provisions,  §§  58-01-01  to  58-01-03. 

Creation,  Consolidation,  Division,  and  Dissolution,   §§  58-02-01 
to  58-02-32. 

Powers  of  Township  and  of  Electors  of  the  Township,   §S  58- 
03-01  to  58-03-07,  58-03-09  to  58-03-15  [§58-03-08  Repealed]. 

Township  Meetings  and  Elections,  §§  58-04-01  to  58-04-20. 

Township  OOicers  Generally,  §§58-05-01,  58-05-02,  58-05-04  to 
58-05-16,  58-05-18  [§§  58-05-03,  58-05-17  Repealed]. 

Board  of  Township  siipcrvisors,  §§  58-06-01  to  58-06-10. 

Township  Clerk,  §§  58-07-01  to  58-07-05. 

Township  Treasurer,  §§  58-08-01  to  58-08-08. 

As.sessors,  §§  58-09-01  to  58-09-03. 

Constables,   §§58-10-03  to  58-10-05   [§§58-10-01,  58-10-02  Re- 
pealed]. 

Town.ship  Board  of  Auditors,  §§  58-11-01  to  58-11-06. 

Township  Overseer  of  Highways,  §§  58-12-01  to  58-12-07. 

Pounds  and  Poundmasters,  §§  58-13-01  to  58-13-07. 

Suits  by  and  against  Townships,  §§  58-14-01  to  58-14-03,  58-14- 
05  to  58-14-08  [§  58-14-04  Repealed]. 

Police  in  Unincorporated  Townsite,  §§  58-15-01  to  58-15-07. 

Sidewalk   Construction  and  Street  Light  Installation   in   Unin- 
corporated Townsite,  §§  58-16-01  to  58-16-05. 
ID-  5       58-17      Township  Parks,  §§  58-17-01  to  58-17-03. 

TITLE  58— TOWNSHIPS 

Chapter 

58-04     Township  Meetings  and  Elections,  §§  58-04-05,  58-04-10. 
53-05     Township  Onicers  Generally,  §§58-05-02,  58-05-18. 
IB- 2c      58-OG     ]3oard  of  Township  Supervisors,  §58-06-02. 
58-07     Township  Clerk,  §  58-07-01. 
58-08     Township  Treasurer,  §  58-08-01. 
58-09 V  Assessors,  §58-09-02  [§58-09-01  Repealed]. 
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TITLE  61— WATERS 

Chapter 

61-01     General   Provisions,   §§61-01-01.1,   61-01-02,   61-01-14,   61-01-18, 

61-01-23  to  01-01-26. 
61-02     Water   Conservation   Commission,    §§  01-02-02,    61-02-O.J,    61-02- 

12,  61-02-14,  61-02-20,  61-02-23  to  61-02-24.1,  61-02-28,  61-02- 

30,  61-02-31,  61-02-38,  01-02-40  to  61-02-48,  61-02-53,  61-02- 

64,  61-02-64.1,  61-02-75  [§§  01-02-70,  61-02-74  Repealed]. 
61-03'  State  Engineer,  §§01-03-04,  61-03-21. 
61-04     Appropriation  of  Water,   §§  61-04-02,   61-04-04  to  61-04-00,   61- 

04-09,  Gl-01-11,  01-04-14,  61-04-15,  61-04-22  to  61-04-28  [§§  61- 
04-08,  61-04-10,  61-04-13,  61-04-18  to  61-04-21  Repealed]. 
61-05     Organization  of  Irrigation  Districts,  §§  61-05-01,   61-05-13,  61- 

05-19. 
61-06     Government  of  Irrigation   Districts,   §§  61-06-01,    61-06-10,   61- 

06-12,  61-06-17,  61-00-18,  01-06-21,  61-06-22. 
61-07     Powers  of  Irrigation  Districts.   §§  61-07-06,   61-07-19,   61-07-24, 

61-07-31. 
61-08     Fiscal  Affairs  of  Irrigation  Districts,  §§  61-08-02,  61-08-03,  61- 

08-07,  61-08-12,  01-08-20,  61-C3-31. 
61-09     As.ses.sments  in  Irrigation  Districts,  §§  61-09-01,  61-09-06. 
61-10     Changing   Boundaries   of   Irrigation    Districts,    §§  61-10-25,    61- 

10-28,  61-10-29,  61-10-31,  61-10-33,  61-10-36,  61-10-38. 
61-11     Dissolution  of  Irrigation  Districts,  §§  61-11-02,  61-11-04. 
61-12     Flood  Irrigation  Projects,  §§  61-12-30,  61-12-38. 
61-14     General    Rules    Governing    Irrigation,    §61-14-03    [§§61-14-02, 

61-14-04  Repealed]. 
61-15     Water  Consei-vation,  §§  61-15-04,  61-15-08  [§  61-15-07  Repealed]. 
ID-2    61-16     Water  Management  Districts,  §§61-10-01,  61-16-05  to  61-16-08, 

61-16-11  to  61-16-15,  61-16-17  to  61-16-19.1,  Gl-lG-21  to  61- 

16-23,  Gl-lG-26.1,  61-16-28,  61-16-28.1,  61-16-29,   61-16-32   to 

61-16-36,   61-16-40  to  61-16-49    [§§61-16-02   to   61-16-04,   61- 

16-20,  61-16-41,  61-16-42  Repealed]. 
61-17     Tri-State  Water  Compact  [Repealed] . 
61-18    JErection  and  Maintenance  of  Dams  [Repealed]. 
61-19     Revetment  Works,  §  61-19-08. 

61-20     Artesian  Wells,  §§  61-20-05  to  61-20-07  [§  61-20-08  Rei>ealed]. 
61-21     Drainage    Projects,    §§61-21-01,    61-21-03,    01-21-04,    61-21-13 

to  61-21-10,  01-21-18,  61-21-19,   01-21-22,   61-21-24,   61-21-29, 

61-21-39,    61-21-43.1,    61-21-45,    61-21-46,    61-21-50,    61-21-53, 

61-21-56,  61-21-62,  61-21-05,  01-21-66. 
61-22    Township  Projects  [Repealed]. 
61-24     Garrison   Diversion   Conservancy   District,    §§61-24-03.1,   01-21- 

04,  01-24-06,  01-24-08,  61-24-09,  61-24-13,"61-24-16,  61-24-18, 

61-24-19. 
61-25     Reclamation  Districts   [Repealed]. 
61-26     City  Joint  Use  of  Drains,  §§  01-26-01,  01-26-02. 
61-27     Boating  Regulations  [Repealed]. 
61-28     Control,    Prevention,   and    Abatement   of   Pollution    of   Surface 

Waters,  §§  61-28-01  to  61-28-08. 


TITLE  61 

WATERS 

Chapter 

61-01  General  Provisions,  §§  61-01-01  to  61-01-23. 

61-02  Water  Conservation  Commission,  §§  61-02-01  to  61-02-74. 

61-03  State  Enjrineer,  5§  61-03-01  to  01-03-21. 

61-04  Appropriation  of  Water,  §§61-04-01  to  61-04-22. 

61-05  Organization  of  Irrifjation  Districts,  §§  61-05-01  to  61-05-21. 

61-06  Government  of  Irrigation  Districts,  §§61-06-01  to  61-06-23. 

61-07  Powers  of  Irrigation   Districts,   §§61-07-01   to  61-07-33. 

61-08  Fiscal   Affairs   of  Irrigation   Districts,   §§61-08-01   to   Gl-OS-'IO. 

61-09  A.ssessmenls  in  Irrigation  Districts,  §§  61-09-01  to  61-09-20. 

61-10  Changing  Boundaries  of  Irrigation  Districts,  §§  61-10-01  to  61- 
10-38. 

61-11  .Dissolution    of   Irrigation    Districts,    §§61-11-01    to   61-11-16. 

61-12  Flood  Irrigation  Projects,  §§  61-12-01  to  61-12-48. 

61-13  Organization  of  Corporations  for  Irrigation  Purposes,  §§  61-13-01 

to  61-13-04. 

.6,1-14  General  Rules  Governing  Irrigation,  §§  61-14-01  to  61-14-15. 

61-15  Water  Conservation,  §§61-15-01  to  61-15-10. 

ID- 2   61-16  Water  Conservation  and  Flood  Control  Districts,  §§61-16-01  to 
61-16-45. 

61-17  Tri-state    Water    Compact,    §§61-17-01,    61-17-02. 

•61-18  Erection  and  Maintenance  of  Dams,  §§61-18-01  to  61-18-20. 

61-19  Revetment  Works,  §§61-19-01  to  61-19-17. 

61-20  Artesian  Wells,  §§61-20-01  to  61-20-08. 

61-21  Drainage  Projects,  §§61-21-01  to  61-21-64. 

61-22  Township  Projects, '§§  61-22-01  to  61-22-11. 

61-23  Yellowstone  River  Compact,  §§  01-23-01,  61-23-02. 

61-24  Garrison  Diversion  Conservancy  District,  §§  61-24-01  to  61-24-17. 

61-25  Reclamation  Districts,  §§  61-25-01   to  61-25-35. 

61-26  City  Joint  Use  of  Drains,  §§  61-26-01  to  61-26-03. 

61-27  Boating  Regulations,   §§  61-27-01    to   61-27-14. 


I A  New  Towns 


§167  coNSTiTxrriON  of  north  Dakota    Art.    X 

Section  167.  The  Legislative  Assembly  shall  provide  by  general  law 
for  organizing  new  counties,  locating  county  seats  thereof  temporarily, 
and  changing  the  county  lines;  but  no  new  county  shall  be  organized, 
nor  shall  any  organized  county  be  so  reduced  as  to  include  an  area 
of  less  than  twenty-four  congressional  townships,  and  containing  a 
population  of  less  than  five  thousand  bona  fide  inhabitants.  And  in  the 
organization  of  new  counties  and  in  changing  the  lines  of  organized 
counties  and  boundaries  of  congressional  townships  the  natural  bound- 
aries shall  be  observed  as  nearly  as  may  be. 

The  Legislative  Assembly  shall  also  provide  by  general  law  for  the 
consolidation  of  counties,  and  for  their  dissolution,  but  no  counties  shall 
be  consolidated  without  a  fifty-five  per  cent  vote  of  those  voting  on  the 
question  in  each  county  affected,  and  no  county  shall  be  dissolved  with- 
out a  fifty-five  per  cent  vote  of  the  electors  of  such  county  voting  on 
such  question. 

Amendment:    Art.   55,   June   25,   1940 
(S.  L.  1941,  p.  587). 

TEXT  OF  ORIGINAL  SECTION 

The  legislative  assembly  shall  provide  by  general  law  for  organizing  new 
counties,  locating  the  county  seats  thereof  temporarily,  and  changing  county 
lines;  but  no  new  county  shall  be  organized  nor  shall  any  organized  county 
be  so  reduced  as  to  include  an  area  of  less  than  twenty-four  congressional 
townships,  and  containing  a  population  of  less  than  one  thousand  bona  fide 
inhabitants.  And  in  the  organization  of  new  counties  and  in  changing  the  lines 
of  organized  counties  and  boundaries  of  congressional  townships,  the  natural 
boundaries  shall  be  observed  as  nearly  as  may  be. 


Limitation  on  Legislature.  Withdrawal  of  Townships. 

This  section  evidences  the  intent  that  A  petition  requesting  the  withdrawal 

the  legislatures  should  not  create  any  of  six  townships  from  a  county  contain- 
counties  or  locate  the  county  seat  by  ing  only  twenty-four  townships  violates 
special  acts  of  their  own.  State  ex  rei.  this  section,  and  mandamus  will  not  lie 
Ahern  v.  Anders,  30  ND  572,  152  NW  to  compel  the  commissioners  to  withdraw 
801.  townships  in  violation  of  the  constitution. 

State  ex  rel.  Ulander  v.  County  Comrs., 
49  ND  151,  190  NW  549. 


CHAPTER  11-02 


ORGANIZATION  OF  COUNTIES  FROM  UNORGANIZED  TERRITORY 


Section 
11-02-01 


11-02-03 
11-02-04 
11-02-05 


What  territory  may  be  organ- 
iied  into  a  county. 

How  territory  organized— Pe- 
tition. 

Duty  of  governor. 

Temporary  county  seat  located. 

Officers  appointed — Term  of 
office. 

Officers  appointed  to  qualify. 


Section 
11-02-07 


11-02-08 

11-02-09 
11-02-10 


County  divided  into  commis- 
sioner districts — Election  of 
commissioners — Terms  of  of- 
fice. 

Records  to  be  transcribed. 

Terms  of  court. 

Annexed  territory  part  of 
county. 


11-02-01.  What  territory  may  be  organized  into  a  county, — Any  un- 
organized territory  in  this  state  having  a  population  of  at  least  five 
thousand  bona  fide  inhabitants  and  comprising  an  area  of  not  less 
than  twenty-four  congressional  townships  may  be  organized  into  a 
county  in  the  manner  set  forth  in  this  chapter. 

Collateral  References. 


Source:  S.  L.  1885,  ch.  40,  §1;  R.  C 
1895,  §1823;  R.  C.  1399,  §1823;  S.  L, 
1903,  ch.  64;  R.  C.  1905,  §§2297,  2300; 
S,  L.  1907,  ch.  63,  §  1;  C.  L.  1913,  §  3191; 
R.  C,  1943,  §  11-0201, 


CountiesO'1-9. 

14  Am.  Jur.,  Counties,   §§  6-11 

20  C.  J.  S.  Counties,  §§  5-41. 

Unconstitutional  statute,  organization 
sought  to  be  incorporated  under  as  a 
de  facto  corporation,  136  ALR  193. 

11-02-02.  How  territory  organized — Petition, — Before  any  unorgan- 
ized territory  may  be  organized  into  a  county,  a  written  petition  therefor 
signed  by  at  least  fifty  per  cent  of  the  bona  fide  electors  of  the  territory 
as  determined  by  the  number  of  votes  cast  for  the  oflSce  of  governor 
at  the  preceding  general  election  must  be  presented  to  the  governor. 
The  petition  shall  contain  the  name  of  the  proposed  county,  describe 
the  boundaries  thereof,  state  that  the  unorganized  territory  has  a 
population  of  at  least  five  thousand  bona  fide  inhabitants,  and  request 
the  governor  to  organize  the  territory  into  a  county  under  the  name 
stated  in  the  petition. 

Source:  S.  L.  1885,  ch.  40,  §  1;  R.  C. 
1895,  §1823;  R.  C.  1899,  §1823;  S.  L. 
1903,  ch.  64;  R.  C.  1905,  §§2297,  2300; 
S.  L.  1907,  ch.  63,  §  1;  C.  L.  1913,  §  3191; 
R.  C.  1943,  §  11-0202. 

Corporate  Existence. 
Until  the  people  residing  within  the 


designated  territory  petition  the  execu- 
tive for  organization,  and  the  execu- 
tive organizes  the  county  as  provided 
by  statute,  it  has  no  corporate  existence. 
Vail  V.  Town  of  Amenia,  4  ND  239,  59 
NW  1092. 


11.02-03.  Duty  of  governor, — ^\Vhen  a  petition  requesting  the  gov- 
ernor to  organize  unorganized  territory  into  a  county  has  been  presented 
to  the  governor,  he  shall  satisfy  himself  as  to  its  sufficiency,  that  the 
proposed  county  has  the  requisite  area  and  number  of  bona  fide 
inhabitants  for  a  county  organization,  and  that  in  fixing  the  boundaries 
of  the  proposed  county,  congressional  township  lines  and  natural  bound- 
aries have  been  observed  as  nearly  as  may  be.  If  he  is  satisfied  that 
the  foregoing  requirements  have  been  complied  with,  he  shall  grant 
the  petition  and  shall  proceed  at  once  to  complete  the  organization  of 
the  county. 

Source-  S    L.  1885.  ch.  40,  5  2;  R.  C.      S.  L.  1907,  ch.  63.  §  2;  C.  L,  1913,  §  3192; 
1895    51824;   R.  C.   1899,   §1824;   S.   L.      R.  C.  1943,  §11-0203. 
1»03,  ch,  64;  R,  C,  1905,  §§2298,  2301; 


11-02-04.  Temporary  county  seat  located. — ^\Vithin  thirty  days  after 
granting  a  petition  for  the  organization  of  a  county,  the  governor 
by  written  order  shall  locate  a  temporary  county  seat  at  the  place  which 
the  greater  number  of  bona  fide  residents  of  such  county  shall  designate 
by  petition  to  the  governor. 

Source:  S.  L. 'l885.  ch.  40,  §4;  R.  C,  'Election  Not  Authorized. 

1896,  S  1826;  R.  C.   1899.   §  1826;   R.  C.  Location  of  county  scat  by  election  at 

1906,  §  2303;  S.  L.  1907,  ch.  63,  §  3;  C.  L.  the  first  general  election  held  after  or- 

1913,  §3193;  R.  C.  1943,  §11-0204.  ganization    is    not    allowed    where    new 

„         »  »      „  territory  is  formed  into  a  county.    State 

CroM-Keference.  ^^  ^^j   ^^^^^  ^  Anders.  30  ND  572,  152 

Permanent  location  of  county  seat,  see  j^-^  gQ^ 
Ch.  11-04. 

11-02-05.  Officers  appointed — ^Term  of  office. — ^Within  thirty  days 
after  granting  a  petition  for  the  organization  of  a  county,  the  governor 

shall  appoint  a  full  set  of  county  officers,  including  three  county  com- 
missioners. If  there  is  a  vacancy  in  any  office  by  reason  of  the  failure 
of  any  appointee  to  qualify,  the  governor  shall  fill  such  vacancy.  All 
officers  so  appointed  shall  hold  their  offices  until  their  successors  are 
elected  and  qualified. 

Source:  S.  L.  1885,  ch.  40,  §3;  R.  C.  S.   L.   1907,   ch.   63,   §4;   C.    L.   1913, 

1895,  §  1825;  R.  C.  1899,  §  1825;    S.  L.      §  3194;  R.  C.  1943,  §  11-0205. 
1903,  ch.  64;   R.  C.   1905,  §§2299,  2302; 
S.  L.  1907,  ch.  63,  §  3;  C.  L.  1913,  §  3193; 
R.  C.  1943,  §  11-0205. 


11-02-06.  Officers  appointed  to  qualify. — ^The  county  commissioners 
appointed  shall  qualify  immediately  and  then  shall  fix  the  amounts  of 
the  bonds  of  all  officers  where  the  amounts  are  not  fixed  by  law.  All 
officers  appointed  shall  qualify  and  enter  upon  the  discharge  of  their 
respective  duties  within  thirty  days  after  their  appointment. 

Source:  S.  L.  1885,  ch.  40,  §  20;  R.  C.  1905,  §  2318;  S.  L.  1907,  ch.  63,  §  4;  C.  L, 
1895,  §1841;  R.  C.  1899,  §1841;   R.  C.      1913,  §3194;  R.  C.  1943,  §11-0206. 


11-02-07.  County  divided  into  commissioner  districts — Election  of 
commissioners — Terms  of  office. — ^The  county  commissioners  appointed 
under  this  chapter  shall  convene  immediately  after  they  have  qualified, 
at  the  place  selected  as  the  county  seat  and  shall  proceed  to  the  dis- 
charge of  their  duties  as  a  board  of  county  commissioners.  The  board 
shall  divide  the  county  into  three  commissioners'  districts,  which  dis- 
tricts shall  be  numbered  from  one  to  three.  Three  commissioners  shall 
be  elected  at  the  next  general  election,  one  for  each  of  said  districts, 
one  for  the  term  of  two  years  and  two  for  terms  of  four  years,  the 
order  of  succession  to  be  determined  by  lot,  and  thereafter,  each  com- 
missioner shall  be  elected  for  a  term  of  four  years. 

Source:  S.  L.  1885,  ch.  40,  §  22;  R.  C.      Order  of  Succession. 
1895,  §1842;   R.   C.   1899,   §1842;    S.   L.  ^.^e  method  of  determining  the  order 

1901,  ch.  52,  §1;  R.  C.  1905,  §2319;  of  succession  by  lots  is  recognized  by  the 
S.L.  1907,  ch.  63,  §5;C.  L.  1913.  §3195;  constitution  of  this  state  as  proper. 
R,  C.  1943.  §  11-0207.  O'Laughlin  v.  Carlson,  30  ND  213,  152 

PoL  C.  1877,  ch.  21.  §  16;  R.  C.  1895.      j^W  675. 
§1896;    R.  C.   1899,   §1896;    S.   L.    1901, 
ch.  62.  §3;  1903,  ch.  74,  §  1;  R.  C.  1905, 
J  2390;   C.  L.  1913.  §3264;    S.   L.   1937, 
ch.  120,  §  1;  R.  C.  1943,  §  11-0207. 


11-02-08.  Records  to  be  transcribed. — The  board  of  county  commis- 
sioners of  a  new  county  shall  cause  to  be  transcribed  into  the  proper 
books  all  the  records  or  deeds  or  other  instruments  relating  to  real 
property  in  the  new  county  and  all  other  records  affecting  the  property 
rights  of  the  residents  and  property  owners  of  such  county.  The 
officers  of  such  county  shall  have  the  right  to  examine  the  records  of 
other  counties  affecting  such  property  rights,  and  to  transcribe  the 
same.  The  proper  officers  of  the  county  m  which  the  origmal  records 
are  found  shall  certifiy  to  the  transcribed  copies,  and  such  transcribed 
records  shall  have  the  same  effect  in  all  respects  as  original  records. 

Source:  S.  L.  1907,  ch.  63,  §6;  C.  L. 
1913,  §  3196;  R.  C.  1943,  §  11-0208. 


11-02-09.  Terms  of  court. — A  county  organized  under  this  chapter 
shall  constitute  a  part  of  the  judicial  district  of  which  the  territory 
embraced  in  such  county  originally  was  a  part.  The  terms  of  district 
court  for  the  new  county  shall  be  held  at  such  times  as  are  fixed  by  the 
presiding  judge  until  fixed  by  law. 

Source:  S.  L.  1907,  ch.  63,  §  7;  C.  L. 
1913,  §  3197;  R.  C.  1943,  §  11-0209. 


11-02-10.  Annexed  territory  part  of  county. — The  portions  of  the 
state  not  organized  into  counties,  which  are  annexed  to  an  organized 
county  shall  be  deemed  to  be  within  the  limits  and  a  part  of  the 
county  to  which  they  are  annexed  for  judicial  and  other  purposes. 

Source:  Pol.  C.  1877,  ch.  21.  §5;  R.  C.  1905,  §2322;  C.  L.  1913,  §3198;  R.  C. 
1895,  §  1846;  R.  C.  1899,  §  1846;  R.  C.   1943,  §  11-0210. 


CHAPTER  58-01 
GENERAL  PROVISIONS 

Section  Section 

68-01-01     "Township"  defined.  58-01-03     Conveyance     to     township-If 
68-01-02    Territory  in  city  not  subject  to  for  benefit  of  inhabitant  need 

provisions  of  title.  not  be  in  township  name. 

58-01-01.  'Township"  defined.— Whenever  in  this  title  the  word 
"township"  is  used  without  any  other  descriptive  word  or  phrase,  a 
civil  township  is  referred  to  without  regard  to  the  number  of  congres- 
sional townships  incorporated  therein. 

Source:     R.  C.  1943.  §  58-0101.  52  Am.  Jur.,  Towns  and   Townships. 

8  2. 

Collateral  References.  87  C.  J.  S.  Towns,  §§  1-4. 

TownsO=l. 

58-01-02  Territory  in  citv  not  subject  to  provisions  of  ti'.lr  — 
Nothing  contained  in  this  title  shall  apply  in  any  w-ay  to  any  ^r  r 
of  the  state  which  is  embraced  within  the  limits  of  any  incorr^r:.-..-: 
city. 

c   T    108"  ..h   112  sub  ch  1       §2676;  R.  C.   1905,  §3216;   C.   I-   :.•:: 
J  Sr  R:  C:  ISof  i'26' sI'r.   C.-  1895:      I  4272;  R.  C.  1943.  5  58-0102. 

68-01-03.  Conveyance  to  township— If  for  benefit  of  inhabitanl  rrH 
not  be  in  township  name.— Each  conveyance  of  land  withm  the  ,  -  •. 
of  a  tovvnship  made  in  any  manner  for  the  use  or  benefit  of  •, 
inhabitants  has  the  same  effect  as  if  made  to  the  township  by  r.:.-- 

c«..r«.  t;  T  1S83  ch  112  sub.  ch.  1,  §2539;  R.  C.  1905,  §3060;  C.  I^  t:: 
.U^    RC.    1895     §'2^9;    R.C.    1899.      §  4085;  R.  C.  1943.  §  58-0103. 


IA-3 


CIIArXER  5vS-02 
CmOATlON,  CONSOLIDATION,  DIVISION,  AND  DISSOLUTION' 


•Section 
58-02-01 


r)8-02-03 
58-02-04 


r,S-02-0C 
5S-02-07 


r.s-02-os 

58-02-00 


5«-02-ll 
5S-02-12 


Oi«a:;ization  o.  township  — 
Petition — Eioction. 

Comn.issioncrs  report,  to  coun- 
ty auditor. 

Name  of  township. 

County  auditor  transmits  name 
and  report  to  state  auditor. 

Duty  of  .state  auditor  when 
similar  names  are  adopted 
by  dilTercnt  townships. 

First  townshij)  meeting. 

Chan^in?:  boundary  lines  of 
township. 

Fractional  township  —  Annex- 
ing to  another  townshij^. 

Anncxin;^  pans  of  township 
divided  by  river  from  rest 
of  towr.sliip. 

Division  of  township  in  which 
there  arc  two  or  more  mu- 
nicipalities. 

Uniting:  eon;;rcssional  town- 
ships into  civil  townships. 

Noiicn  to  board  of  supervisors 
when  change  is  made  in 
township  boundaries. 

Obli;cation  to  pay  taxes  as- 
sessed or  indeljtednoss  in- 
curred prior  to  township  al- 
teration continues. 

Consolidatin;^  tov/nships — Ma- 
jority of  supervisors  and 
clerks  of  townships  affected 
determine  amount,  due. 


Stction 

58-02-28    When    township    dissolved 

Disposition  of  property  and 

records. 
5S-02-29    Personal    rights    not    affected 

by  township  dissolution. 


Section 

5S-02-15  Dctorniinalion  of  assets  t:iu 
liabilities  of  torriwry  de- 
tached from  one  civil  town- 
ship and  attached  to  anoti-.cr. 

5S-02-1C  Doterminr.tion  of  net  assets  c: 
township  to  which  terriidry 
is  annexed  and  of  anncxtC 
territory. 

58-02-17  Determination  of  jirorata 
amount  due  from  annexed 
territory. 

5S-02-1S  Tax  levies  nyainst  territory 
annexed. 

58-02-19  Division  of  or-anized  town- 
ship —  Requirements. 

58-02-20     Division      n:ai!o      on      con^rcs- 

58-02-21  Pctiiion  for  anvl  notice  of  ap- 
plication for  division— Publi- 
cation. 

58-02-22  Board  of  county  comn;:ss:o'.i- 
crs  may  establish  new  town- 
ship. 

58-02-2;^  Division  of  as.-^cts  and  liabili- 
ties of  the  orijjir.a;  lowr,»h;p. 

58-02-2-1  01>i;.E;atior.s  ci  original  tow.-.- 
ship   enforced. 

58-02-25  Dissolution  of  townsliip — Peti- 
tion —  When  consii->uvc  i^y 
supervisors. 

5S-02-2G  Question  of  dissolution  s-^b- 
n-.iticd  at  annual  n;cctir.ij — 
Notice. 

5S-02-27  VoL.-r  on  question  of  di.-sclv:- 
tion  —  Fcnn  of  ballot  —  Re- 
sult. 


Section 
68-02-30 


58-02-31 
68-02-32 


Township  attached  to  other 
assessment  district  —  Le\-.- 
for  payment  of  township 
debts. 

Duty  of  county  auditor  on  dis- 
solution. 

Proof  of  signatures  on  peti- 
tion. 


58-02-01.  Organization  of  township — Petition — Election. — If  twenty- 
five  percent  of  the  electors  who  voted  for  governor  in  the  last  general 
election  of  a  congressional  township  "which  has  an  assessed  valuatior. 
of  more  than  forty  tliousand  dollars  and  which  contains  twenty-five  or 
more  legal  voters  shall  petition  the  board  of  county  commissioners  for 
the  organization  of  the  congressional  township  into  a  civil  township, 
the  board  of  county  commissioners  shall  then  submit  the  questions 
whether  said  township  shall  be  organized  to  the  electors  in  the  con- 
gressional township.  Thirty  days'  published  notice  in  at  least  one  news- 
paper of  general  circulation  in  the  township  shall  be  given  of  the 
election.  If  a  majority  of  the  votes  cast  approve  of  organization,  the 
township  shall  then  be  organized,  and  if  the  petitions  filed  for  organiza- 
tion did  not  designate  a  name,  the  board  of  county  commissioners  shall 
select  one. 


Source:  S.  L.  1883,  ch.  112,  sub.  ch.  1, 
§1;  R.  C.  1895,  §  252C;  R.  C.  1899, 
12526;  S.  L.  1905,  ch.  179,  §!;  R.  C. 
1905,  §C047:  C.  L.  1913,  §1072;  R.  C. 
1943,  §58-0201;  S.  L.  19C7,  ch.  470,  §  1. 

Collateral  Attack  on  Petition." 

Once   the   county   commissioners   have 
found  that  the  petition  contains  the  req- 
oisite  number  of  legal  voters,  the  ques- 
tion as  to  the  suflicicncy  of  such  petition 
*Only    §58-02-01    is    reoroduced 


is  not  open  to  judicial  investigation  in  a 
mandamus  proceeding  to  compel  the 
calling  of  an  election  for  school  oincers 
in  such  township.  State  ex  rel.  Laird  v. 
Gang,  10  ND  331,  87  NW  5.  ' 

Collateral  References. 

TownsC=3. 

52  Am.  Jur.,  Towns   and   Townships, 
§5. 

87  C.  J.  S.  Towns.  §  8. 


CHAPTER  40-02 
INCORPORATION  OF  MUNICIPALITIES  IN  UNORGANIZED  TERRITORY 


Section 
40-02-01 

40-02-02 
40-02-03 
40-02-04 


40-02-07 
40-02-08 


40-02-09 
40-02-10 


40-02-11 


Requisites  of  incorporation  as 
city. 

Census  required. 

Survey  required. 

Suney,  map,  and  census  sub- 
ject to  examination — Notice. 

Petition  for  incorporation  — 
Contents — Census  and  sur- 
vey to  accompany. 

Board  of  county  commission- 
ers to  consider  petition. 

Notice  of  election. 

Polling  hours  at  election  on 
question  of  incorporation. 

Form  of  ballot. 

Election  returns  —  To  whom 
made  —  Duty  of  board  of 
county  commissioners. 

Di\ision  into  districts  or 
wards. 


Section 

40-02-12  Order  of  incorporation  —  Re- 
cording —  Filing  —  As  e\-i- 
dcnce. 

40-02-13  Procedure  in  the  case  of  in- 
corporation of  city  under  the 
commission  system  of  gov- 
ernment. 

40-02-14  Board  of  county  commi.^sion- 
ers  to  establish  election  pre- 
cincts. 

40-02-15  Division  of  property  and  in- 
debtedness   between    munioi- 

.  pality  and  township. 

40-02-16  Arbitration  of  differences  be- 
tween township  and  newly 
organized  municipality  upun 
di\ision  of  property  and  in- 
debtedness. 


40-02*01.     Requisites  of  incorporation  as  city. — Any  contipiious  ter- 
ritory in  this  state,  not  exceeding  four  square  miles  in  area,  not  already 


INCORPORATION  IN  UNORGANIZED  TERRITORY  40-02-03 

included  within  the  corporate  limits  of  any  incorporated  municipality, 
may  become  incorporated  as  a  city  whether  such  territory  is  located 
in  one  or  more  counties,  under  the  following  conditions: 

1.  If  such  territory  shall  have  residing  therein  a  population  of  not 
less  than  fifty  nor  more  than  five  hundred  inhabitants,  it  may 
become  incoi-porated  as  a  city  under  the  council  or  modem  coun- 
cil form  of  government ; 

2.  If  such  territory  shall  have  residing  therein  a  population  of  not 
less  than  five  hundred  inhabitants,  it  may  become  incorporated 
as  a  city  under  the  council  or  modem  council  form  of  govern- 
ment, or  as  a  city  under  the  commission  system  of  government. 

Source:  S.  L.  1887,  ch.  73,  art.  1,  §  1;  37  Am.  Jur.,  Municipal  Corporations, 

R.  C.  1895,  §2108;   R.   C.  1899,  §2108;  §§7-17. 

S.  L.  1905,  ch.  62,  §§  1,  4;  R.  C.  1905,  62    C.   J.    S.    Miinicipal    Corporations, 

§§2G32,  2C35;   S.   L.   1907,   ch.   45,   §1;  §§6-37. 

1907,  ch.  2C6,  §1;  1911,  ch.  77.  §1;  1911,  ^      . 

ch.  314,  §1;  1913,  ch.  72,  §1;  C.  L.  1913,  ^^   J"re    office    as   condition    of   a   de 

§§3552,  3550,  3564a,  3771,   3932;   S.   L.  facto  officer,  effect  on  rule  as  to,  of  doc- 

1915,  ch.  66    §  1-  1921,  ch.  31,  §  1;  1925  '"ne  as  to  collateral  attack  on  existence 

Supp.,  §§3552,  3771;    R.   C.   1943,   §40-  of  municipal  corporation,  99  ALR  314. 

0201:  S.  L.  1967,  ch.  323,  §  106.  Injunction  to  restrain  enforcement  of 

municipal    tax    upon    ground    involving 

Cities  Are  Creatures  of  Statute.  attack  upon   legal   existence   of  monici- 

Cities  are   incoi-pornted  through   gen-  pality,  129  ALR  257. 

eral  law  of  the  legislature  and  are  mere  Quo    warranto,    power   of   district    or 

creatures  of  the  statute.  Waslien  v.  City  prosecuting  attorney  to  bring  action  of, 

of  Hillsboro,  48  ND  1113,  188  NW  738.  attacking    existence    of    municipal    cor- 
poration, 131  ALR  1219. 
Collateral  References. 

Municipal    Corporations<5=»l-22. 

40-02-02.  Census  required. — Prior  to  the  commencement  of  any  pro- 
ceedings to  incorporate  territory  as  a  municipality,  the  persons  intend- 
ing to  make  the  petition  for  such  incorporation  shall  cause  an  accurate 
census  of  the  resident  population  of  such  territory  to  be  taken  as  of 
some  day  not  more  than  sircty  days  previous  to  the  time  when  the 
petition  is  presented  to  the  board  of  county  commissioners  as  provided 
in  this  chapter.  Such  census  shall  show  the  name  of  every  elector 
and  of  every  head  of  a  family  residing  within  such  territory  on  such 
day  and  the  number  of  persons  then  belonging  to  such  family,  and  the 
census  shall  be  verified  by  the  affidavit  of  the  person  taking  the  same. 

Source:  Pol.  C.  1877,  ch.  24,  §2;  R.  G.      S.    L.    1911.   ch.    314,    §2;    C.    L.    1913. 
1895,  §2345;    S.   L.    1897,  ch.   150,   §1;      §§3841.  3933;  R.  C.  1943,  §40-0202. 
R.  C.  1899,  §2345;   R.  C.  1905,  §2844; 

40-02-03.  Survey  required. — ^The  persons  intending  to  make  applica- 
tion for  the  incoiTJoration  of  a  municipality  as  provided  in  this  chapter 
shall  cause  to  be  made  an  accurate  survey  and  map  of  the  territory 
intended  to  be  embraced  within  the  limits  thereof.  The  sui-vey  shall 
be  made  by  a  practical  surveyor  and  shall  show  the  cout^es  and  dis- 
tances of  the  boundaries  and  the  quantity  of  land  contained  therein. 
The  accuracy  of  such  sur\ey  and  map  shall  be  verified  by  the  affidavit 
of  the  surveyor  written  thereon  or  anne.xed  thereto. 
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Source:  Pol.  C.  1877,  ch.  24.  §1;  R.  C.      C.   L.    1913.   §5  3840,  3933;   R.  C.   1943, 
1895,  §2344;   R.  C.  1899,  §2344;   R.  C.      §40-0203. 
1905,  §2843;    S.   L.   1911,   ch,   314,   §2; 

40-02-04.  Survey,  map,  and  census  subject  to  examination — Notice. 
— ^The  survey,  map,  and  census  required  under  the  pi-ovisions  of  this 
chapter,  when  completed  and  verified,  shall  be  left  for  a  period  of  not 
less  than  thirty  days  at  some  convenient  place  within  the  territory 
described  therein  for  examination  by  those  having  any  interest  in  the 
application  for  incorporation.  There  shall  be  attached  to  such  survey, 
map,  and  census  a  notice  as  to  the  purpose  of  the  map,  sur\-ey,  and 
census  and  that  an  application  by  petition  for  incorporation  is  to  be 
made  and  will  be  presented  for  hearing  to  the  board  of  county  com- 
missioners at  a  time  certain  as  specified  in  the  notice.  Copies  of  such 
notice,  together  with  a  statement  showing  where  the  sui-vey,  map, 
and  census  may  be  examined,  shall  be  posted  for  at  least  thirty  days 
in  three  conspicuous  and  public  places  within  the  territory  to  be  affected. 

Source:  Pol.  C.  1877,  ch.  24,  §  3;  R.  C.      State  ex  rel.  Brunette  v.  Sutton,  71  ND 
1895,  §2346;   R.  C.  1899,  §234C;   R.  C.      530,  3  NW  2d  106. 
1905,  §2845;    S.   L.   1911,  ch.  314,   §  2;      ^^ 
C.  L.  1913,   §§3842,  3933;   R.   C.   1943,     Theory  of  Statute. 

§40-0204.  The    theory    of    this    statute    is    that 

every    person    interested    shall    have    a 
Failure  to  Give  Notice.  right  to  know  what  is  being  attempted 

Where  notice  is  not  given  in  con-  so  he  may  be  heard  respectint^  anything 
formance  with  this  section  the  board  ac-  that  is  done.  State  ex  rel.  Brunette  v. 
quires    no    jurisdiction    in    the    matter.      Sutton,  71  ND  530,  3  NW  2d  106. 

40-02-05.  Petition  for  incorporation — Contents — Census  and  survey 
to  accompany. — A  petition  for  the  incorporation  of  a  municipality  under 
this  chapter  shall  be  addressed  to  the  board  of  county  commissioners 
of  the  county  in  which  the  proposed  municipality  is  located  and  if 
such  municipality  is  located  in  more  than  one  county,  to  the  board  of 
county  commissioners  of  the  county  wherein  the  greater  part  of  the 
territory  is  situated,  and  shall  be  signed  by  not  less  than  one-third 
of  the  electors  residing  within  the  territory  described  in  such  petition. 
Such  petition  shall  show: 

1.  The  boundaries  of  the  proposed  municipality; 

2.  The  number  of  inhabitants  residing  within  such  boundaries; 

8.    The  name  of  the  proposed  municipality,  which  shall  be  different 

from  that  of  every  other  municipaHty  in  this  state ; 
4.    A  prayer  that  the  question  of  incorporating  the  territory  de- 
scribed in  the  petition  as  a  city  under  the  council  form  of  gov- 
ernment or  a  city  under  the  commission  system  of  government, 
as  the  case  may  be,  be  submitted  to  the  qualified  voters  residing 
within  such  territory. 
The  petition  shall  be  filed  in  the  oflfice  of  the  county  auditor,  accom- 
panied by  a  verified  copy  of  the  census  required  under  this  chapter  and 
by  a  duplicate  map  of  the  3ur\-ey  of  the  proposed  municipality,  and 
shall  be  presented  to  the  board  of  county  commissioners  at  the  time 
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indicated  in  the  notice  described  in  section  40-02-04  or  as  soon  there- 
after as  the  board  can  receive  and  consider  the  same. 

Source:    Pol.  C.  1877,  ch.  24,  §§4,  5;      1911,  ch.  314,   §3;   C.  L.   1913,  §§3556. 
R.   C.   1895,   §§2347,   2348;    R.   C.   1899,      3843,  3844,  3934;  R.  C.  1943,  §40-0205; 
J§2347,  2348;    S.   L.    1905,  ch.   62,   §4;      S.  L.  1967,  ch.  323,  §  107. 
R.   C.   1905,   §§2635,   2846,   2847;    S.   L. 

40-02-06.  Board  of  county  commissioners  to  consider  petition. — Be- 
fore hearing  the  petition,  the  board  of  county  commissioners  shall 
require  proof,  either  by  affidavit  or  by  oral  examination  of  witnesses 
before  it,  that  the  survey,  map,  and  census  were  subject  to  examination 
in  the  manner  and  for  the  period  required  by  this  chapter.  If  the  board 
is  satisfied  that  the  provisions  of  this  chapter  have  been  fully  complied 
with,  it  shall  make  an  order  fixing  the  tim.e  and  the  places  within  the 
boundaries  of  the  proposed  municipality  at  which  an  election  may  be 
held  to  determine  the  question  of  incorporation  as  prayed  for  in  the 
petition.  If  the  territory  described  in  the  petition  is  located  in  more 
than  one  county,  the  board  shall  designate  a  separate  election  place 
in  each  county  in  which  any  part  of  the  territory  described  in  the 
petition  is  situated.  The  board  shall  name  the  persons  to  act  as  judges 
6f  the  election  in  each  such  election  place. 

Source:  Pol.  C.  1877.  ch.  24.  §  5;  R.  C.  and  if  the  incorporation  is  approved  by 
1895,  §2348;  R.  C.  1899,  §2348;  R.  C.  a  majority  of  those  voting,  the  board 
1905,  §2847;  S.  L.  1911,  ch.  314,  §3;  must  approve  of  and  declare  the  in- 
a  L.  1913,  §§3844,  3934;  R.  C.  1943,  corporation.  State  ex  rel.  Brunette  v. 
S  40-0206.  Sutton,  71  ND  530,  3  NW  2d  106. 

Duty  to  Order  Election  Mandatory.  Lack  of  Jurisdiction. 

If  the  citizens  affected  by  any  pro-  Where  notice  is  not  given  in  con- 
posed  incorporation  comply  with  the  formance  with  section  40-01-04,  the 
statutory  requirements  and  show  the  board  acquires  no  jurisdiction  over  the 
board  that  the  same  have  been  met,  the  subject  matter.  State  ex  rel.  Brunette 
board  must  order  an  election  to  enable  v.  Sutton,  71  ND  530,  3  NW  2d  106. 
the  electors  to  vote  upon  the  question, 

40-02-07.  Notice  of  election. — The  board  of  county  commissioners 
to  which  a  petition  is  addressed  under  this  chapter  shall  give  notice  of 
the  election  to  be  held  to  determine  whether  or  not  the  municipality 
described  in  the  petition  shall  be  organized.  Such  notice  shall  be  given 
by  publication  of  the  same  in  one  issue  of  a  newspaper  published 
within  the  territorj'  described  in.  the  petition,  and  such  publication 
shall  be  made  at  least  ten  days  prior  to  the  date  set  for  such  election. 
If  no  newspaper  is  published  within  such  territory,  such  notice  shall 
be  published  in  the  official  county  newspaper. 

Source:   Pol.  C.  1877,  ch.  24,  §  6;  R.  C.         29  C.  J.  S.  Elections,  §§  71-75;  62  C.  J. 
1895,  §2349;   R.  C.  1899,  §2349;   R.  C.      S.  Municipal  Corporations,  §§19,  21. 
1905,  §2848;   S.   L.   1911,  ch.   314,   §3; 

C  L.  1913,   §§3845,  3934;   R.  C.   1943,         Comment    note:     Statutory    provision 
i  40-0207;  S.  L.  1967,  ch.  158,  §  91.  "  ^®  manner  and  time  of  notice  of  spe- 

^  „  '       ,  dal  election  as  mandatory  or  directory. 

Collateral  References.  ng  ^LR  661. 

ElectionsO=39-42;  Municipal  Corpora-  Special  election,  validity  of,  as  af- 
tlonsOl2(6,  8).  fected    by    publication   or   dissemination 

25  Am.  Jur.  2d.  Elections,  §§  183-199.      of  matter  or  information  extrinsic  to  the 
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question  as  submitted,  rcpardinR  nature  Failure   of  officers   to   cive   notice   of 

or  effect  of  the  piop(5sal,  122  ALR  1142.      election    as    a    punishable    offense,    134 

ALR  1257. 

40-02-08.     Polling  hours  at  election  on  question  of  incorporation. — At 

the  election  called  to  vote  on  the  question  of  incorporation  of  a  munici- 
pality under  this  chapter,  the  polls  shall  be  opened  at  nine  o'clock  a.m. 
on  the  day  specified  in  the  notice  and  shall  be  kept  open  until  se%'en 
o'clock  p.m.  At  such  election  the  voters  first  shall  proceed  to  the 
election  of  three  inspectors,  who,  after  being  chosen  and  qualified  and 
one  of  their  number  elected  clerk,  without  delay  shall  proclaim  that 
the  polls  are  open. 

Source:  Pol.  C.   1877.  ch.  24,  §§7,  8;      Late  Opening  of  Polls. 
R.  C.   1895,   §§2350,   2351;    R.   C.   1899,  Opening    the    polls    at    a    later    hour 

§§2350,  2351;  R.  C.  1905,  §§2849,  2850;  than  fixed  by  statute  is  an  irregularity 
C.  L.  1913,  §§384G,  3847;  S.  L.  1937,  ch.  that  does  not  render  the  election  void, 
181,  §  1;  R.  C.  1943,  §  40-0208.  in  the  absence  of  a  showini-  of  fraud  or 

prejudice  to  qualified  electors.    Williams 
V.  Shenvood,  51  ND  520,  200  NW  782. 

40-02-09.  Form  of  ballot. — The  ballots  to  be  used  at  an  election  to 
pass  upon  the  question  of  the  organization  of  a  municipality  under  the 
provisions  of  this  chapter  shall  be  in  substantially  the  following  form : 

Shall  a (city  under  the  council  form  of  government, 

or  city  under  the  commission  system  of  government,  as  the  case 
may   be)    be   organized   out   of    the    following   described    territory 

: (describe  territory  involved)  ? 

Yes    D 
No     D 

Source:  PoL  C.  1877,  ch.  24,  §9;  S.  L.      C.  L.  1913,  §3848;  R.  C.  1943,  §40-0209; 
1893,  ch.   129,  §1;   R.   C.   1895,   §2352;      S.  L.  1957,  ch.  323.  §  108. 
R.  C.  1899,  §2352;  R.  C.  1905,  §2851; 

40-02-10.  Election  returns  —  To  whom  made  —  Duty  of  board  of 
county  commissioners. — The  election  oflScials  acting  in  each  place  in 
which  votes  are  cast  in  an  election  held  under  this  chapter  shall  return 
to  the  board  of  county  commissioners  which  ordered  the  election  a 
verified  statement  of  the  results  of  the  election  showing  the  number  of 
votes  cast  for  and  against  incorporation  to  their  voting  place.  Such 
returns  shall  be  verified  by  the  affidavit  of  the  election  officials.  The 
returns  shall  be  canvassed  by  the  board  of  county  commissioners,  and 
the  results  of  the  canvass  and  of  the  election  shall  be  entered  upon  the 
minutes  of  the  proceedings  of  such  board.  If  a  majority  of  the  votes 
cast  at  the  election  favored  incorporation,  the  board  shall  make  an 
order  declaring  that  the  territory  described  in  the  petition  has  been 
incorporated  as  a  city  under  the  council  form  of  government  or  as  a 
city  under  the  commission  system  of  government,  as  the  case  may  be, 
by  the  name  described  in  the  petition,  stating  such  name,  and  shall 
cause  such  order  ^to  be  entered  in  the  minutes  of  its  proceedings.    If 


INCORPORATION  IN  UNORGANIZED  TERRITORY  40-02-12 

the  territory  is  located  in  more  than  one  county,  a  certified  copy  of  such 
order  shall  be  submitted  immediately  to  each  of  the  other  counties 
within  which  a  portion  of  the  territory'  described  in  the  order  is  situa- 
ated.  The  auditor  of  each  county  to  which  a  certified  copy  of  the  order 
is  submitted  shall  make  a  record  thereof  in  the  minutes  of  the  board 
of  county  commissioners  of  such  county. 

Source:  Pol.  C.  1877,  ch.  24,  §9;  S.  L.  1911,  ch.  314.  §4;  C.  L.  1913,  §§3848, 
1893,  ch.  129,  §  1;  R.  C.  1895.  §  2352;  R.  3935;  R.  C.  1943,  §40-0210;  S.  L.  1967, 
C,  1899,  §  2352;  R.  C.  1905,  §  2851;  S.  L.   ch.  323,  §  109. 

40-02-11.  Division  into  districts  or  wards. — After  the  return  of  the 
election  provided  for  in  this  chapter,  if  a  majority  of  the  votes  cast  at 
such  election  favored  incorporation  as  a  municipality,  the  board  of 
county  commissioners  which  ordered  the  election  shall  proceed  to  divide 
the  municipality  into  districts  or  wards  as  follows : 

1.  If  the  territory  has  been  incorporated  as  a  city  under  the  coun- 
cil form  of  government,  it  shall  not  be  divided  into  wards  unless 
it  has  more  than  six  hundred  inhabitants,  and  if  it  has  more 
than  six  hundred  inhabitants,  one  ward  shall  be  formed  for  each 
two  aldermen  to  which  the  city  is  entitled.  In  cities  of  more  than 
fifteen  thousand  inhabitants,  however,  the  number  of  wards  shall 
be  limited  to  seven  originally,  and  such  number  may  be  in- 
creased thereafter  as  provided  in  this  title; 

2.  If  the  territory'  has  been  incorporated  as  a  city  under  the  com- 
mission system  of  government,  it  shall  be  divided  into  not  less 
than  three  nor  more  than  seven  wards. 

Each  district  or  ward  shall  be  formed  from  contiguous  territory,  and  all 
districts  or  wards  shall  be  numbered  consecutively  and  shall  have,  as 
nearly  as  practicable,  the  same  number  of  inhabitants.  After  the  elec- 
tion of  aldermen  or  commissioners,  as  the  case  may  be,  it  shall  there- 
after be  the  duty  of  the  governing  body  of  the  city  to  form  or  establish 
wards  and  election  districts  pursuant  to  law. 

Source:  Pol.  C.  1877,  ch.  24,  §  10;  R.  C.  tained    in   both   chapters   deleted    provi- 

1895,  §2353;   R.  C.  1899,  §2353;   R.  C.  sions    referring    to    \illaEes    and    were 

1905,  §2852;   C.   L.   1913,  §3849;    R.   C.  identical  in  this  respect;  however,'  chap- 

1943,  §40-0211;  S.  L.  1967,  ch.  158,  §  92;  ter  158  further  amended  to  add  the  last 

1967,  ch.  323,  §  110.  sentence.    Since  the  provisions  of  chap- 

„  y  ter  158  appear  to  carry  out  the  pui-poses 

^'•***  of   both    amendments,    and    the    amcnd- 

Section   40-02-11    was   amended    twice  ments  are  reconcilable,  the  provisions  of 

during  the  Fortieth  Legislative  Session,  chapter  158  are  printed  above.    See  sec- 

once  by  section  92  of  chapter  158,  1967  tion     1-02-09.1    pertaining    to    multiple 

S.  L.,  and  once  by  section  110  of  chapter  amendments  to  the  same  statute. 
823,  1967  S.  L,    The  amendments  con- 

40-02-12.     Order  of  incorporation — Recording — Filing — As  evidence. 

— An  order  or  incorporation  of  a  city  under  the  council  form  of  govern- 
ment, under  the  provisions  of  this  chapter,  as  made  by  the  board  of 
county  commissioners  to  which  the  petition  for  incorporation  is  ad- 
dressed, shall  be  conclu.sive  evidence  of  the  incorporation  of  the  ter- 
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ritory  described  in  the  order  in  all  suits  by  or  agrainst  the  municipality 
described  therein.  The  board  shall  cause  a  certified  copy  of  such  order 
to  be  filed  for  record  in  the  office  of  the  register  of  deeds  of  each 
county  affected  and  a  certified  copy  thereof  to  be  filed  in  the  office  of 
the  secretary  of  state. 

Sonrce:  S.  L.  1911,  ch.  314,  §4;  C.  L.  invalid  because  the  order  of  the  board 

1913,  §  3935;  R.  C.  1943,  §  40-0212;  S.  L.  of   county   commissioners   declarin-r   the 

1967,  ch.  323,  §  111.  result  of  the   election  misdcscribcd   the 

.  territory.     Billings    School    District    v. 

Decbion  under  Prior  Law.  Loma    Special    School    District,   56    ND 

The  incorporation  of  a  village  is  not  '5^'  ^^^  ^^  ^^^• 

40-02-13.  Procedure  in  the  case  of  incorporation  of  city  under  the 
commission  system  of  government. — If  the  municipality  organized  un- 
der the  provisions  of  this  chapter  is  a  city  under  the  commission 
system  of  government,  the  board  of  county  commissioners  shall  make 
returns  to  the  secretary  of  state,  and  a  patent  shall  be  issued  by  the 
governor  in  accordance  with  the  applicable  provisions  of  chapter  40-04, 
and  with  like  effect. 

Source:  S.  L.  1907,  ch.  45,  §11;  1911, 
eh.  77,  §11;  C.  L.  1913,  §3781;  R.  C. 
1943.  §  40-0213. 

40-02-14.  Board  of  county  commissioners  to  establish  election  pre- 
cincts.— ^The  territory  embraced  within  the  boundaries  of  a  municipality 
organized  under  this  chapter  shall  be  divided  by  the  board  of  county 
commissioners  which  made  the  order  of  incorporation  into  election  pre- 
cincts. If  the  municipality  is  situated  in  more  than  one  county,  there 
shall  be  at  least  as  m.any  election  precincts  as  there  are  portions  of 
counties  embraced  within  such  municipality. 

Sonrce:  S.  L.  1911,  ch.  314,  §5;  C.  L. 
191S,  §  3936;  R.  C.  1943,  §  40-0214. 

40-02-15.  Division  of  property  and  indebtedness  between  munici- 
pality and  township. — If  a  municipality  is  organized  under  the  provi- 
sions of  this  chapter  from  teiTitory  which  has  been  a  part  of  a  civil 
township,  any  property  o\vned,  and  any  debts  owed,  by  the  township 
prior  to  the  separation  shall  be  divided  between  the  municipality  and 
the  township  in  the  proportion  which  the  valuation  of  the  property 
in  the  municipality  bears  to  the  valuation  of  the  property  in  the  town- 
ship. The  valuations  used  shall  be  the  valuations  as  equalized  by  the 
board  of  county  commissioners  at  the  last  equalization  previous  to  the 
separation.  Real  estate  which  is  owned  jointly  shall  belong  to  the 
municipality  if  it  is  situated  therein,  and  in  such  case,  the  municipality 
shall  pay  to  the  township  its  proportion  of  the  value  thereof  and  shall 
assume  its  just  proportion  of  any  indebtedness  thereon. 

Source:  S.  L.  1907,  ch.  2C4,  §  1;  C.  L.  of  indebtedness  and  property  in  the 
1913,  §  3902;  R.  C.  1943,  §  40-0215.  event   of   division,   annexation,    or   con- 

solidation of  a  municipal  corporation. 
Purpose  of  Statute.  Villape  of  North  Fartro  v.  City  of  FarRo. 

ThU  «ection  contemplates  equalization      49  ND  697,  192  NW  977. 
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40-02-16.  Arbitration  of  differences  between  township  and  newlv 
organized  municipality  upon  division  of  property  and  indebtedness. — If 
the  officers  of  a  township  and  of  a  municipality  which  has  been  organ- 
ized from  territory  situated  therein  cannot  apn-ee  upon  the  valuation 
of  any  real  estate,"  or  of  any  indivisible  property  which  is  held  jointly, 
or  upon  the  just  apportionment  of  the  joint  indebtedness,  the  officers 
of  the  township  or  municipality,  upon  five  days'  notice  of  the  time 
and  place,  may  apply  to  the  county  judge  for  arbitration  of  such  differ- 
ences. Thereupon,  the  county  judge  shall  appoint  three  freeholders  of 
the  county,  not  residents  or  taxpayers  of  the  municipality  or  township 
involved,  to  act  as  arbitrators.  After  being  duly  sworn  to  perform 
the  duties  imposed  upon  them,  the  arbitrators  shall  view  and  appraise 
the  property  and  fix  the  valuation  thereof  for  the  purpose  of  making 
the  division.  If  the  property  to  be  divided  is  personal  property  and 
no  satisfactory  arrangement  can  be  made  otherwise,  it  shall  be  sold 
at  public  auction  to  the  highest  bidder,  and  the  municipality  and  town- 
ship may  bid  at  such  sale. 

Source:  S.  L.  1907,  ch.  264,  §1;  C.  L. 
1913,  §3902;  R.  C.  1943,  §40-0216. 
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11-08-03 


CHAPTER  11-08 
COUNTY  CONSOLIDATED  OFFICE  FORM  OF  COUNTY  GOVERNMENT 


When   appointment  of  officers 

made — Qualification. 
Compensation   of   officers. 
Board  may  appoint  officers  of 

adjoining    county — Term    of 

office — Compensation. 
Powers   and   duties   of   county 

auditor. 
Powers    and    duties    of    board 

of  county  commissioners. 
Powers    and    duties    of    other 

officers. 
Deputies   and  employees — .A.p- 

pointment — Compensation — 

Terms. 
Removal  of  officers. 


Section 

Section 

11-08-01 

Who   may   adopt   county   con- 
solidated office  form  of  gov- 

11-08-08 

ernment. 

11-08-09 

11-08-02 

Petition    to    board    of    county 
commissioners  —  Submitted 
to  electors. 

n-08-10 

11-0^-03 

Election — Notice — How     con- 
ducted— Canvass — Return. 

11-08-11 

11-08-04 

Ballot— Form. 

11-08-12 

11-08-05 

Vote    required — Change    effec- 

tive    -when — When     elective 

11-08-13 

officers  retired. 

11-08-06 

Officers     in     county     adopting 
consolidated    office    form    of 
government. 

11-08-14 

11-08-07 

Appointive     officers  —  County 
commissioners      elected — 
Terms    of    office — How    va- 
cancy filled. 

11-08-15 

CHAPTER  11-08— COUNTY  CONSOLIT^ATED  OFFICE  FORLI 


OF  COUNTY  GOVERNMENT 


Section 
11-08-02 


Board  of  county  commission- 
ers to  submit  plan  to  elec- 
torate. 
11-08-02.1    Board  of  county  commission- 
ers may  submit  plan. 


Section 
11-08-05 
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Vote  required — Change  effec. 
tive  when  —  When  electiv/ 
officers  retired.  ) 

Officers  in  county  adoptinj 
consolidated  office  form  ol 
government.  ' 
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CHAPTER  11-09 

COUNTY   MANAGERSHIP 


Section 

11-09-01    County    manager    government 

— Forms. 
11-09-02    Petition — Question    submitted 

to  electors. 
11-09-03    Board  of  county  commissioners 
may  submit  question  without 
petition. 
11-09-04     Notice  of  election— How  elec- 
tion held— Canvass — Return. 
11-09-05     Ballot  for  submitting  question 
of    the    adoption    of    county 
manager    form    of    govern- 
ment. 
11-09-06    Ballot  for  submitting  question 
of  adopting  the  short  form 
of  county  managership. 
11-09-07    Vote  required— When  form  of 
government  goes  into   effect 
—When  oflBcial  in  office  re- 
tired. 
11-09-08    Board  of  county  commissioners 
— Election — Term  of  oflRce — 
Vacancies. 
11-09-09     Powers    of    board    of    county 
commissioners— Failure    of 
witness    to    obey    order    of 
board  is  a  misdemeanor. 
11-09-10     Appointment   of   county   man- 
ager— Tenure  of  office — Com- 
pensation. 
11-09-11     Manager    and    officers    attend 
meetings  of  board  of  county 
commissioners. 
11-09-12    Powers  and  duties   of  county 

manager. 
11-09-13    Removal   of  county   manager. 
11-09-14     Administrative    activities,    re- 
sponsibility of  county  man- 
ager. 
11-09-16    Administrative    activities    as- 
signed    to     departments     in 
county  adopting  county  man- 
ager form  of  government. 
11-09-16    Directors  of  departments  ap- 
pointed. 
11-09-17     Auditor— Who  to  act. 
11-09-18     State's   attorney— Appoint- 
ment—Powers— Duties. 
11-09-19     Sheriff  —  Election  —  Appoint- 
ment —  Duties  —  Powers. 
11-09-20    Treasurer — Who    to    perform 
functions. 


Section 

11-09-21     Designation    of-  depository    in 
lieu  of  appointment  of  treas- 
urer. 
11-09-22     County    judge— Election— Du- 
ties. 
11-09-23     Clerk   of   the   district  court— 

Who  shall  act. 
11-09-24     County    superintendent    of 

schools — Election— Duties. 
11-09-25     Register    of     deeds— Who    to 

act. 
11-09-26     Constable— Office     abolished— 

Who  to  perform  duties. 
11-09-27     Coroner— Office  abolished— 

Who  to  perform  duties. 
11-09-28    County     justice— Office     abol- 
ished—Who to  perform  du- 
ties. 
11-09-29     Public  administrator— Office 
abolished— Who    to   perform 
duties. 
11-09-30     Surveyor— Office     abolished— 

Who  to  perform  duties. 
11-09-31     When  not  clear  who  is  to  exer- 
cise power,  board  of  county 
commissioners  designate  of- 
ficer. 
11-09-32     Appointment    of    subordinates 

— Terms  of  office. 
11-09-33    Removal  of  subordinate  officers 

and  employees. 
11-09-34     Bonds  of  county  officers. 
11-09-35     Schedule  of  compensation. 
11-09-36     Salary    of   subordinates— Fees 

paid  over  to  treasurer. 
11-09-37    County  officers  and  employees 
to    pay    public    moneys    to 
treasurer. 
11-09-38     Board  of  county  commissioners 
not  to  interfere   in  appoint- 
ments or  removals— Penalty. 
11-09-39     Preparation  and  submission  of 

the  budget. 
11-09-40     Finances — Administration. 
11-09-41    No  money  drawn  from  treas- 
ury  unless   in   pursuance   of 
appropriation— Accounts    of 
appropriations. 
11-09-42     Reports  of  financial  officer  to 
board     of    county     commis- 
sioners. 
11-09-43    Books  of  officers,  manager,  di- 
rector of  finance   audited. 
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11-09-03 


Section 

11-09-44  Purchasing  agent — Powers 
and  duties — Supplies  pur- 
chased on  bids — Sale  of  sup- 
plies. 

11-09-45  Public  works— Who  in  charge 
—Duties. 


Section 

11-09-46  Public  welfare— Who  in  charge 
— TDuties. 

11-09-47  Interest  in  contracts  by  offi- 
cers and  employees  pro- 
hibited. 

11-09-48  Election  as  to  retention  of 
plan. 


CHAPTER  11-09— COUNTY  MANAGERSHIP 
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Section 

11-09-01       County  manager  government 

— Forms. 
11-09-02      Board  of  county  commission- 
era  to  submit  plan  to  elec- 
torate. 
11-09-03      Board  of  county  commission- 
era   may   submit  plan. 
11-09-06       Ballot  for  submitting  question 
of  the   adoption   of  one   of 
the  county  manager  forms 
of  government 
11-09-07      Vote  required— When  form  of 
gx)vemment  goes  into  effect 
— When  official  in  office  re- 
tired. 

11-09-08  Board  of  county  commission- 
ers— Election— Term  Of  of- 
fice— Vacancies. 

11-09-09  Powers  of  board  of  county 
commissioners — Failure  of 
witness  to  obey  order  of 
board  is  a  misdemeanor. 

11-09-10  Appointment  of  county  man- 
ager —  Tenure  of  office  — 
Compensation. 

Section 

11-09-21  Designation  of  depository  in 
lieu  of  appointment  of 
treasurer. 

11-09-22  County  judge  —  Election  or 
appointment — Duties. 

11-09-23  Clerk  of  the  district  court— 
Who  shall  act. 

11-09-24  County  superintendent  of 
schools  —  Election  or  ap- 
pointment —  Duties. 

11-09-26  Register  of  deeds— Who  to 
act 

11-09-26  Constable— Office  abolished— 
Who  to  perform  duties. 

11-09-27  Coroner— Office  abolished  — 
Who  to  perform  duties. 

11-09-29  Public  administrator  —  Office 
abolished — Who  to  perform 
duties. 

11-09-30  Surveyor  —  Office  abolished 
— Who  to  perform  duties. 

11-09-31  When  not  clear  who  is  to 
exercise  power,  board  of 
county  commissioners  des- 
ignate officer. 

11-09-32  Appointment  of  subordinates 
— ^Terms  of  office. 

11-09-33  Removal  of  subordinate  offi- 
cers and  employees. 


11-09-11 


11-09-12 


11. 
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Section 

11-09-10.1  Election  of  county  manager 
— ^Tenure  of  office  —  Com- 
pensation —  Vacancy  —  Re- 
moval— Recall. 

Manager  and  officers  attend 
meetings  of  board  of  coun- 
ty  commissioners. 

Powers  and  duties  of  county 
manager. 

Removal  of  an  appointed 
county  manager. 

Administrative  activities  as- 
signed to  departments  in 
county  adopting  county 
manager  form  of  govern- 
ment. 

Directors  of  departments  ap- 
pointed. 

Auditor — Who  to  act. 

SUte's  attorney  —  Appoint- 
ment— Powers — Duties. 
11-09-19     Sheriff  —  Election  —  Appoint- 
ment— Duties — Powers. 

Treasurer — Who  to  perform 
functions. 


11-09-15 


11-09-16 


11-09-17 
11-09-18 


11-09-20 


Section 
11-09-34 
11-09-35 
11-09-38 


11-09-40 
11-09-42 


Bonds  of  county  officers. 

Schedule  of  compensation. 

Board  of  county  commission- 
ers not  to  interfere  in  ap- 
pointments or  removals- 
Penalty. 

Preparation  and  submission 
of  the  budget. 

Finances — Administration. 

Reports  of  financial  officer  t« 
board  of  county  commis- 
sioners. 

Books  of  officers,  manager, 
director  of  finance  audited. 

Purchasing  agent  —  Powen 
and  duties — Supplies  pur- 
chased on  bids  —  Sale  oi 
supplies. 

Public  works — Who  in  charge 
— Duties. 

Public  welfare  —  WVio  in 
charge — Duties. 

Interest  in  contracts  by  offi- 
cers and  employees  pro- 
hibited. 

Election  as  to  retention .  of 
plan. 


ll-JO-Ol 


Section 
11-10-01 

11-10-02 

11-10-02.1 

11-10-03 

11-10-04 

11-10-05 

11-10-06 
11-10-07 

11-10-08 

11-10-09 
11-10-10 
11.10-10.1 

COUNTIES 

CHAPTER  11-10 

GENERAL  PROVISIONS 


11-10-10.2 
11-10-10.3 


County   a   corporate   body — 

Powers. 
Number  and  election  of  of- 
ficers. 
Employment  of  county  sur- 
veyors. 
Additional   justices  and  con- 
stables    for     unorganized 
townships — Repealed. 
Officer  must  be  qualified  elec- 
tor—Exceptions. 
When   terms   of   county   of- 
ficers    commence — When 
officers  qualify. 
Bonds  of  county  officers. 
Bonds    required    in    counties 
•where   offices  consolidated. 
Bonds   of   county    officers   to 

be  recorded. 
Oath   of  county  officers. 
Salaries  of  county  officers. 
Commissioners    may    collect 
mileage    for    daily    travel 
between  place  of  residence 
and  county  seat  or  in  lieu 
thereof   certain   other  ex- 
expenses— Repealed. 
Salaries    for    county    officers 
for  1953,  1954,  and  1955— 
Repealed. 
Salaries    of   county    superin- 
tendents    of    schools    for 
1947,  1948,  1949,  and  1950 
— ^Repealed. 


Section 

11-10-10.4     Compensation    and    expenses 

■»  of    county    commissioners 

for   1949,   1950,   1951,   and 

1952— Repealed. 

11-10-11        Appointment    and    salary   of 

deputies    and   clerks. 
11-10-12       Deputy     county     officials- 
Bonds. 
11-10-13        Oath  of  deputies. 
11-10-14        Fees  received   by  county  of- 
ficers turned  over  to  county 
treasurer. 
11-10-15        Mileage  of  officials. 
11-10-16        Official    must    file    statement 

to  claim  mileage. 
11-10-17        Officers  to  malte  settlement. 
11-10-18        Penalty  for  failure  to  render 

or  settle   accounts. 
11-10-19         Use  of  photography  in  malt- 
ing county  records. 
11-10-20        Board     of     county     commis- 
sioners  to   provide   offices. 
courtroom,      jail  —  Where 
public  records  kept. 
11-10-21        Committee   to   purchase   cer- 
tain supplies  for  county. 
11-10-22         Unlawful  for  officer  to  pur- 
chase   county    warrant    or 
evidence  of  debt— Penalty. 
11-10-23       Fee  bill  to  be  posted— Pen- 
alty. 


1973 


'SUP?I.£M^rT 
Section 
11-10-02 
11-10-06 
11-10-10 


CHAPTER  11-10— GENERAL  PROVISIONS 


Number  and  election  of  officers. 
Bonds  of  county  officers. 
Salaries  of  county  officers. 
il-10-10.1  Legislative    intent    in    regard 

to   county   salaries. 
11-10-10.2  Salary    of    clerk    of    the    dis- 
trict court. 
11-10-11     Appointment  and  salary   of 
deputies  and  clerks. 


Section  . 

11-10-19.1  Use  of  photography  m  makmg 
county  records. 

11-10-20  Board  of  county  commissioners 
to  provide  offices,  courtroom, 
jail  _  Where  public  records 
kept— Authorization  for  cen- 
tral filing  of  documents  of 
register  of  deeds,  clerk  of 
district  court,  and  county 
judge. 


^Ccetioa 
•11-11-01 


11-11.04 


ii-ii-o? 

11-11-08 

n-ii-09 
ai-ii-io 


11-11-12 

11-11-13 
11-11-14 


CHAPTER  11-11 
BOARD  OF  COUNTY  COMMISSIONERS 


Section 

Number    of    county    commis-      11-11-26 
sioners. 

Commissioner    must    bo    resi-      11-11-27 
dent  of  district. 

Term  of  office  of  commis- 
sioners. 11-11-28 

Specific  provisions  to  be  con- 
tained   in    bond    of    county       11-11-29 
commissioners. 

Meetings  of  board — Time  and 
place.  11-11-30 

Sessions  of  board  to  be  pub- 
lic— County    matters     heard       11-11-31 
at  session  only. 

Quorum — Tie  vote  defers  de- 
cision. 

Chairman — Election — Duties. 

County  seal. 

Power  of  board  to  preserve 
order — Fines — Collection. 

General  duties  of  board  of 
county  commissioners. 

Board  of  county  commissioners 
to  provide  courts  with  sup- 
plies and  attendants. 

Board  to  ascertain  amount  of 
redemption  money. 

Powers  of  board  of  county 
commissioners. 


11-11-32 


11-11-36 
11-11-37 


Board  may  obtain  copies  of 
field  notes  and  plats  made 
by  United  States  govern- 
ment. 

Board  has  power  to  erect,  re- 
pair, and  maintain  buildings 
from  current  revenue. 

Board  of  county  commission- 
ers may  supervise  the  build- 
ing or  repairing  of  roads, 
bridges,  and  property  of  the 
county — Compensation. 

Board  to  submit  extraordinary 
outlay  to  vote. 

When  commissioners  may  pur-  ' 
chase  land  without  election. 

Notice  of  election  on  question 
of  extraordinary  expendi- 
ture. 

Proposition  to  tax  must  ac- 
company question  submitted. 

Vote  necessary — How  tax  lev- 
ied and  collected. 

Record  of  vote — Board  cannot 
rescind. 

Limitation  on  tax  levy  for  ex- 
traordinary   expenditure. 

Money  applied  only  to  expen- 
diture for  which  raised. 


*0n:  y   §j;    j.l-^1  ^^    and 
II-II-56    are    reproduced 


When  board  shall  advertise 
for  bids. 

Contents  of  advertisement — 
When  bids  may  be  opened — 
Lowest  bidder  accepted. 

Bid  must  be  accompanied  by 
certified  check. 

Contract — Form — Contents — 
Majority  vote  necessary — 
When  payment  made. 

When  contracts  for  furnishing 
election  supplies  let. 

Construction  of  public  build- 
ings— Bond  of  contractor. 

Commissioners  may  employ 
architect — Compensation. 

Special  funds  may  be  trans- 
ferred. 

Auditing  building  accounts  of 
board  of  county  commis- 
sioners. 

Board  to  keep  records  of  pro- 
ceedings. 

Order  of  business. 

Proceedings  of  board  of  county 
commissioners  to  be  pub- 
lished in  official  newspaper — 
When  published. 
11-11-38  Proceedings  of  county  com- 
missioners— Copies  received 
as  evidence. 
11-11-39  Appeal  from  decision  of  board 
by  person  aggrieved — Bond. 
11-11-40  Appeal  from  decision  of  board 
by  county  by  state's  attorney 
on  demand. 

11-11-41  Time  for  appeal — Notice- 
Transcript  of  proceedings. 

11-11-42  When  appeal  filed— W  her. 
tried. 

11-11-43  Appeals  docketed  and  tried  de 
novo. 

11-11-44  District  court  may  enter  final 
judgment  on  appeal — En- 
forcement, 

11-11-45  Judgments  against  counties — 
Power  of  board  of  county 
commissioners. 

11-11-46  Payment  of  judgment  obUined 
by  state  or  an  agency  there- 
of against  county — Duty  of 
county  commissioners  and 
auditor. 

11-11-47  Tax  is  paid  into  judgment 
payment  fund. 

11-11-48  Property  in  county  not  sub- 
ject to  seizure  for  judgment. 

11-11-49     Board  may  oflFer  reward. 

11-11-50  Ex-servicemen's  room  in 
courthouses. 

11-11-51  Petitions  to  board  of  county 
commissioners — Qualifica- 
tions of  signers. 

11-11-52  Board  may  provide  room  for 
historical  society. 

11-11-53  Appropriation  for  historical 
works. 

11-11-54  Nonprofit  fair  corporations- 
Receipt  of  real  or  personal 
property  for  fair  purposes. 
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Section 

11-11-02  Commissioner  must  be  resi- 
dent of  district — Exceptions. 

11-11-14  Powers  of  board  of  county 
commissioners. 

11-11-25.1  Disposition  of  unexpended  and 
unencumbered  county  taxes 
levied  for  a  specific  purpose. 

11-11-28  Bid  must  be  accompanied  by  a 
bond. 

11-11-37  Proceedings  of  board  of  coun- 
ty commissioners  to  be  pub- 
lished in  official  newspaper — 
When  published. 

11-11-49     Board  may  offer  reward. 

11-11-53  Appropriation  for  historical 
works  —  Authorization  of 
mill  levy — Approval  of  state 
historical  society  and  at- 
torney general. 


Section 

11-11-53.1  Donation  of  historical  arti- 
facts. 

11-11-55  County  may  agree  to  make 
improvements  on  private 
roads  —  Costs  of  improve- 
ments to  constitute  lien  on 
real  estate. 

11-11-56  Comprehensive  health  planning 
by  counties  and  county  fund- 
ing of  areawide  comprehen- 
sive health  planning. 

11-11-57  Counties  may  cooperate  in 
predatory  animal  and  in- 
jurious rodent  control. 

11-11-57.1  Funds  available  for  predatory 
control. 


11-11-14.     Powers  of  board  of  county  commissioners. — The  board  of 

county  commissioners  shall  have  the  following  powers: 

1-     To  institute  and  prosecute  civil  actions  for  and  on  behalf  of  tha 

county  and  in  its  name; 
2.    To  make  all  orders  respecting  property  of  the  county; 
8.    To  levy  a  tax  not  exceeding  the  amount  authorized  by  law; 
4.     To  liquidate  indebtedness  of  the  county; 
6.    To  construct  and  repair  bridges  and  to  open,  lay  out,  vacate, 

and  change  highways  in  the  cases  provided  by  law.    But  the 

board  may  not  contract  for  the  construction  of  bridges  costing 

more  than  one  hundred  dollars  without  first  complying  with  the 

provision  of  chapter  24-08  of  the  title  Highways,  Bridges,  and 

Ferries ;  . 

6.  To  establish  election  precincts  in  the  county  in  areas  outside  the       j 

boundaries  of  incorporated  cities  except  as  provided  in  chapter   1J73   SUPPLEMENT 
16-09;  I 

7.  To  appoint  the  inspectors  of  election  in  unorganized  townships; 

8.  To  equalize  the  assessments  of  the  county  in  the  manner  pro- 
vided by  law; 

9.  To  furnish  to  the  county  officers  the  necessary  telephone,  post- 
age, telephone  and  telegraph  tolls,  and  all  other  things  necessary 
and  incidental  to  the  performance  of  the  duties  of  their  respec- 
tive offices  to  be  paid  out  of  the  county  treasury; 

10.  To  furnish  a  fireproof  safe  in  which  to  keep  all  the  books, 
records,  vouchers,  and  papers  pertaining  to  the  business  of  the 
board ; 

11.  To  dispose  of  property  of  the  county  in  the  manner  provided  in 
chapter  11-27; 

12.  To  purchase  lands  in  lieu  of  those  sold; 

13.  To  grant  to  any  person  the  right  of  way  for  the  erection  of 

telephone  lines,   electric  light  systems,  or  gas  or  oil  pipeline     ^      j    SUPPLEMENT 
systems  over  or  upon  public  grounds,  county  streets,  roads,  or 
highways;  and 

14.  To  establish  a  garbage  and  trash  collection  system  encompassing 
all  or  any  part  of  the  territory  of  the  county,  except  such  terri- 
tory as  is  included  within  the  boundaries  of  any  incorporated 
city.  The  words  "garbage  and  trash  collection  system"  shall  in- 
clude the  operation  and  maintenance  of  one  or  more  sanitary 
landfill  sites,  or  other  types  of  processing  sites  for  the  disposal 
of  trash  and  garbage.  The  board  may  operate  such  system  in 
cooperation  with  any  one  or  more  political  subdivisions  in  accord- 
ance with  the  provisions  of  chapter  54-40.  The  board  may  borrow 
money  by  issuing  certificates  of  indebtedness,  repayable  from 
fees  or  special  assessments,  or  both,  which  may  be  charged  to 
the  proper  parcels  of  land  or  to  persons  receiving  the  direct  bene- 
fits of  the  garbage  and  trash  collection  system,  or  repayable  in 
such  other  manner  as  may  be  provided  by  law,  in  order  to  pur- 
chase the  initial  equipment  and  land  necessary  for  operation  of 
the  system.  If  the  board  of  county  commissioners  resolves  to  es- 
tablish such  a  system,  the  expenses  of  establishing,  operating, 
and  maintaining  it  may  be  financed  by  fees  charged  to  persons 
receiving  direct  benefits  or  by  special  assessment  against  the 
parcels  of  land  properly  charged  therewith,  or  by  both  such 
fees  and  assessments.  The  assessment  may  be  made,  published, 
altered,  appealed  from,  and  confirmed  under  the  procedures  set 
forth  in  chapter  11-28.1 ; 

15.  To  do  and  perform  such  other  duties  as  are  or  may  be  prescribed 

by  law ;  and 

16.  To  maintain,  in  its  discretion,  all  public  roads  and  private  high- 
ways and  roads  that  are  being  used  as  part  of  regularly  sched- 
uled public  school  bus  routes. 


Source:  N.D.C.C;  S.  L.  19G7.  ch.  158. 
IS;  1969,  ch.  208,  §1;  1971,  ch.  123. 
IS  1,  2;  1973.  ch.  89,  §  1. 

Appeal  of  Decision. 

Neither  summons  nor  complaint  is 
necessary  to  effect  an  appeal  from  de- 
cision of  board  of  county  commissioners 
denying  an  application  for  abatement  or 
refund  of  taxes.  Appeal  of  Johnson, 
173  NW  2d  475. 


Source:  Pol.  C.  1877,  ch.  21,  §§28.  29; 
R.  C.  1895,  §  1905;  R.  C.  1899.  §  1905; 
R.  C.  1905,  §2399;  C.  L.  1913,  §3273; 
B.  C.  1943,  §  11-1114. 

Pol.  C.  1877,  ch.  21,  §  29;  R.  C.  1895, 
11906;  S.  L.  1899.  ch.  59,  §1;  R.  C. 
1899,  §1906;  R.  C.  1905,  §2400;  S.  L. 
1911,  ch.  115;  C.  L.  1913,  §  3275;  R.  C. 
1948,  §  11-1114. 

S.  L.  1907,  ch.  67.  §1;  C.  L.  1913. 
J  8274;  S.  L.  1937.  ch.  123.  §1;  R.  C. 
1943,  §11-1114;  S.  L.  1955,  ch.  112; 
1957  Supp.,  §  11-1114. 


Location   of  Roads. 

County  commissioners  may  change  the 
location  of  a  road  built  with  general 
funds  of  the  county,  Huber  v.  Miller, 
101  NW  2d  136.  ^Q,^3    SU?PLE^2. 

Use  of  Tax  Levy. 

When  the  electors  of  a  county  have 
authorized  a  county  road  program  to- 
gether with  a  proposed  tax  levy  the 
county  commissioners  cannot  use  the 
proceeds  of  the  levy  for  any  other  pur- 
Bose.  Huber  ▼.  Miller.  101  NW  2d  136. 
Cross-Refereneea. 

Administration  of  oaths  by  county 
commissioners,  see  §  44-05-01. 

Appointment  of  board  of  drainage 
commissioners,  see  §  61-21-03. 

Appointment  of  commissioner  of  nox- 
ious weeds,  see  §  63-02-01. 

Appropriation  of  money  to  prevent 
spread  of  tuberculosis,  see  §  23-07-20. 

Bridges,  procedure  for  construction, 
see  §§24-08-01  to  24-08-06. 

Clerical  help  for  soil  conservation  dis- 
trict supervisors,  see  §  4-22-23.1. 

Duties  relating  to  county  agent,  see 
S§  4-08-01  to  4-08-07. 

Election  precincts,  how  formed,  see 
S  16-09-01. 

General  duties  of  board  of  county  com- 
missioners, see  §  11-11-11. 

Licensing  retail  sale  of  liquor,  see 
S  5-03-03. 

Mill  levy  and  contract  by  county  for 
fire  protection  of  unorganized  townships, 
see  §18-06-11. 

Opening  and  vacating  highways,  see 
§§24-07-01  to  24-07-34. 

Poor-  relief,  duties  relating  to.  see 
I  60-04-01. 

Power  to  appoint  county  safety  coun- 
cil or  director,  see  §  23-13-11. 

Sale  by  board  of  county  commissioners 
validated,  see  §  1-08-06. 


11-11-56.  Comprehensive  health  planning:  by  counties  and  county 
funding  of  areawide  comprehensive  health  planning. — Any  county  may 
engage  in  comprehensive  health  planning  and  may  appropriate  funds 
to  an  areawide  comprehensive  health  planning  organization  organized 
and  approved  under  provisions  of  the  state  plan  for  comprehensive 
health  planning,  whether  such  organization  be  a  public  agency  or  pri- 
vate corporation.  / 

.  L.  1971,  ch.  126,  §1. 


NORTH  DAKOTA  CONSTITUTION,  Art.  X,  §168 

Section  168.  All  changes  in  the  boundaries  of  organized  counties 
before  taking  effect'  shall  be  submitted  to  the  electors  of  the  county 
or  counties,  to  be  affected  thereby  at  a  general  election  and  be  adopted 
by  a  majority  of  all  the  legal  votes  cast  in  each  county  at  such  election; 
and  in  case  any  portion  of  an  organized  county  is  stricken  off  and 
added  to  another,  the  county  to  which  such  portion  is  added  shall 
assume  and  be  holden  for  an  equitable  proportion  of  the  indebtedness 
of  the  county  so  reduced. 
Majority  Vote.  is    sufficient.     State    ex    rel.    McCue   v. 

A  majority  of  the  votes  cast  on   the      Blaisdell,  18  ND  31,  119  NW  360. 
question  of  changing  county  boundaries 
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DIVISION  OF  COUNTIES 


Section 
11-03-01 


11-03-02 
11-03-03 


11-03-04 
11-03-05 


11-03-06 


11-03-07 
-11-03-08 


11-03-10 


Division  of  counties — Electors' 

petition— Election  held. 
Petition — Con  t  e  n  t  s — Signers 
necessary. 

Notice  of  election — Canvass 
and  return  of  votes  cast. 

Ballot— Form. 

Affirmative  vote  necessary — 
Notice  to  secretary  of  state 
— Notice  to  governor. 

Governor  to  appoint  county 
commissioners — When  county 
deemed  in  existence. 

Temporary  county  seat,  how 
located. 

Board  of  county  commission- 
ers to  appoint  county  officers 
-^Exception. 

Division   of  county   into   com- 
■    missioners'    districts — Terms 

.  of  office  of  commissioners 
first  elected. 

Records  to  be  transcribed.  " 


Section 
11-03-18 


11.03-19 

11-08-20 

11-03-21 
11-03-22 


Payment  to  new  county  when 
public  funds  of  orifnnal 
county  exceed  its  indebted- 
ness. 

Special  funds  belonging  to 
taxing  districts  within  new 
county— Delivery— Distri- 
bution. 

Commissioners  of  original 
county  to  fill  vacancies  and 
redistrict  county. 

School  and  road  districts  re- 
numbered and  renamed. 

Validity  of  bonds  issued  by 
•chool  district  not  affected 
bjr  division. 


Section 

11-03-11  Indebtedness  of  new  county 
to  original  county— How  and 
when  determined. 

11-03-12  Indebtedness  of  new  county 
to  original  county  to  be  paid 
in  bonds. 

11-03-13  Issuance  of  bonds — Classifica- 
tion— Exchange  by  original 
county. 

11-03-14  County  treasurer  to  keep  bond 
register. 

11-03-15  Commissioners  of  new  county 
to  issue  bonds  in  denomina- 
tions required  by  original 
county — Exception — Deliv- 
ery. 

1 1-0.1- IR  Tax  levy  by  new  county  for 
payment  of  bonds. 

U-03-17  Tax  collected  for  payment  of 
bonds  must  be  used  for  that 
purpose — Use  of  surplus. 


Section 

11-03-23     Original  county  cannot  collect 
, ,  ,,^  „         revenue  in  new  county. 
11-03-24     County  judicial  subdivision  of 

what  district 
11-03-25    Judges  to  appoint  term  of  dis- 
trict court  in  new  county. 
Writs,    bonds,    and    recogniz- 
*nces     issued     from     new 
county. 
Fees  of  county  commissioners 
Elections  governed  by  general 
election  law. 


11-03-26 


11-03-27 
11-03-28 


11-03-01.    Division  of  counties — Electors*  petition — Election  held 

Whenever  it  is  desired  to  form  a  new  county  out  of  one  or  more  of 
the  then  existing  counties,  a  petition  conforming  to  the  provisions  of 
this  chapter  shall  be  presented  to  the  board  of  county  commissioners 
of  each  county  to  be  affected  by  the  division.  If  it  appears  to  such 
boards  of  county  commissioners  that  a  new  county  can  be  constitu- 
tionally formed,  they  shall  make  the  necessary  orders  to  provide  for  the 
submission  at  the  next  general  election  of  the  question  of  the  formation 
of  such  new  county  to  the  qualified  electors  of  the  counties  to  be 
aflfected. 


Source:  S.  L.  1887,  ch.  38,  §  1;  R.  C. 
1895,  §1854;  R.  C.  1899,  §1854;  R.  C. 
1905,  §2329;  S.  L.  1907,  ch.  60,  §1;  C. 
L.  1913,  §  3205;  R.  C.  1943,  §  11-0301. 

Cross-Reference. 

Changing  county  lines,  see  N.  D.  Const., 
8§167.  168. 

Conflicting  Petitions. 

The  electors  of  a  county  have  the 
right  to  vote  upon  all  petitions  relating 
to  county  division  which  conform  to  the 
statute  even  though  conflicting  petitions 
have  been  presented  for  action  at  the 
same  election.  State  ex  rel.  Steel  v. 
Fabrick,  17  ND  532,  117  NW  860. 

Destruction   of   Existing   Counties. 

There  is  doubt  as  to  whether  this  sec- 
tion applies  to  a  merger  and  destruction 
of  existing  counties,  and  the  creation  of 
a  new  county  consisting  of  the  territory 
of  the  counties  destroyed.  State  ex  rel. 
Ulander  v.  Burke  &  Renville  Counties, 
49  ND  151,  190  NW  549. 

Challenging  acts  or  proceedings  by 
which  its  boundaries  are  affected,  right 
of  county  as  to,  86  ALR  1373. 


Legal  Existence. 

A  new  county  has  no  existence  as  a 
governmental  agency  of  the  state  until 
the  commissioners  are  qualified.  Murray 
V.  Davis,  21  ND  64,  128  NW  305. 

Legislative  Question. 

The  question  of  the  creation  and  di- 
vision of  counties  in  purely  a  legislative 
one,  unless  regulated  by  the  constitution. 
The  common  law  has  no  application 
thereto.  Murray  v.  Davis,  21  ND  64,  128 
NW   305. 

Statutory  Proceedings. 

•  The  proceedings  for  the  division  of  a 
county  and  for  the  organization  of  new 
counties  are  strictly  statutory  and  no 
intendment  can  he  indulged  in  their 
favor.  State  ex  rel.  Minehan  v.  Meyers, 
19  ND  804.  124  NW  701. 

Collateral  References. 

Counties<^12-14. 

14  Am.  Jur.,  Counties,  §§  6.10. 

20  C.  J.  S.  Counties,  §§  23-29. 

Unconstitutional  statute,  organization 
sought  to  be  incorporated  under  a  de 
facto  corporation,  136  ALR  193. 


11-03-02.    Petition — Contents — Signers  necessarj'. — ^The  petition  for 
the  formation  of  a  new  county  under  this  chapter  shall: 

1,  Describe  the  territory  proposed  to  be  taken  for  the  new  county; 

2.  Set  forth  the  name  of  the  proposed  new  county ; 

8.  Be  signed  by  a  majority  of  the  legal  voters  residing  in  the  ter- 
ritory to  be  taken  from  the  existing  county  or  counties  as  deter- 
mined by  the  vote  cast  for  the  office  of  governor  at  the  last 
preceding  general  election;  and 

4.  Pray  for  the  formation  of  a  new  county  from  the  territory 
described  in  such  petition. 

Source:  S.  L.  1887,  ch.  38,  §  1;  R.  C.  Collateral  References. 

1895,  §1854;  R.  C.  1899,  §1854;  R.  C.  Counties<S=>13. 

1906.  §2329;  S.  L.  1907,  ch.  60,  §1;  C.  14  Am.  Jur..  Counties,  §11. 

L.  1913,  §  3205;  R.  C.  1943,  §  11-0302.  20  C.  J.  S.  Counties,  §  28. 


11-03-03.     Notice  of  election — Canvass  and  return  of  votes  cast. 

Notice  of  the  election  shall  be  given  and  the  votes  polled  at  the  election 
shall  be  canvassed  and  returned  as  in  the  case  of  general  elections. 


Sonrce:  S.  L.  1887,  ch.  38,  §  1;  R.  C. 

1895,  §1854;   R.  C.  1899,   §1854;  R.  C. 

1905,  §2329;  S.  L.  1907,  ch.  60,  §1;  C. 
L.  1913,  §  3205;  R.  C.  1943,  §  11-0303. 

Effect  of  Election. 

A  new  county  was  not  given  a  legal 
existence  as  such  by  an  election  under 
this  section.  Murray  v.  Davis,  21  ND 
64.  128  NW  305. 

Notice  of  Election. 

A  notice  of  election  upon  a  question  of 
county  division  which  was  published  for 
three  consecutive  weeks  only  is  insuffi- 
cient. State  ex  rel.  Minehan  v.  Meyers, 
19  ND  804,  124  NW  701. 


Collateral  References. 

CountiesC=14;  ElectionsG=39-42. 
18  Am.  Jur..  Elections,  §§  105-111. 
20  C.  J.  S.  Counties,  §  29;  29  C.  J.  S. 
Elections,  §§  71-75. 

Comment  note:  Statutory  provision  as 
to  manner  and  time  of  notice  of  special 
election  as  mandatory  or  directory,  119 
ALR  661. 

Special  election,  validity  of,  as  affected 
by  publication  or  dissemination  of  matter 
or  information  extrinsic  to  the  question 
as  submitted,  regarding  nature  or  effect 
of  the  proposal,  122  ALR   1142. 

Failure  of  officers  to  give  notice  of 
election  as  a  punishable  offense,  134 
ALR  1257. 


11-03-04.     Ballot— Form.— The  ballot  to  be  used  in  an  election  under 
this  chapter  shall  be  in  substantially  the  following  form : 

Shall  the  county  of (name  county)  be  formed  from 

territory  in  the  county  of ,  or  the  counties  of 

(name  the  county  or  counties  affected)  ? 

Yes n 

No .. n 

Source:  S.  L.  1887.  ch.  38,  §  1;  R.  C.   1905,  §  2329;  S.  L.  1907,  ch.  60,  §1-  C 
1895,  §1854;  R.  C.  1899,  §1854;  R.  C.   L.  1913,  §3205;  R.  C.  1943,  §11-0304. 


11-03-05  COUNTIES 

11-03-05.  Affirmative  vote  necessary — Notice  to  secretary  of  state — 
Notice  to  governor. — If  a  majority  of  all  the  votes  cast  at  the  election 
in  each  of  the  counties  affected  is  in  favor  of  the  formation  of  the  new 
county,  the  county  auditor  of  each  of  such  counties  shall  certify  the 
same  to  the  secretary  of  state.  Such  certificate  shall  state  the  name, 
territorial  content,  and  boundaries  of  the  new  county.  The  secretary 
of  state  shall  notify  the  governor  of  the  result  of  the  election. 

Source:  S.  L.  1887,  ch.  38,  §5;  R.  C.      rel.  Minehan  v.  Thompson,  24  ND  273, 
1895,  §  1855;  R.   C.  1899,   §  1855;   S.  L.      139  NW  960. 
1905.  ch.  75,  §  1;  R.  C.  1905,  §  2330;  S.  L.      ^  „  ^      ,    „  , 
1907,    ch.    62,    §1;    C.    L.    1913,    §3206;      Collateral    References. 
R.  C.  1943,  §11-0305.  Connties014;  ElectionsC=235-268. 

„,      .  18  Am.  Jur.,  Elections,  §§  241-249. 

Certificate  of  Election.  jO  C.  J.  S.  Counties,  §  29;  29  C.  J.  S. 

A  county  auditor  has  no  authority  to      Elections,  §§  241-244. 
issue    certificate    to    secretary    of    state  ,      .  ,    . 

unUl  the  validity  of  a  county  division  .  Legislative  power  to  raise  constitu- 
election  is  regularly  and  finally  deter-  t'°"2'  minimum  of  favorable  votes  im- 
mined.  State  ex  rel.  Miller  v.  Miller,  21  Po^ed  upon  adoption  of  special  proposi- 
ND  324    131  NW  "S'  ***"^  submitted  to  voters,  91  ALR  1021. 

A    certificate    ba'sed    upon    an    incom-  Constitutional  or  other  special  proposi- 

plete  canvass  of  official  precinct  returns  ^lons  submitted  to  voters,  basis  for  corn- 
is  not  prima  facie  evidence  of  the  result  P:^*'"^,'^^^'''/^^  "^^""^^^  ^  adoption  of. 
of  a  county  division  election.    State  ex      ^^^  ■^LR  1382. 

11-03-06.  Governor  to  appoint  county  commissioners — "When  county 
deemed  in  existence. — The  governor  shall  appoint  three  persons  who 
reside  in  and  who  are  qualified  electors  of  such  new  county  and  who 
will  accept  and  qualify  as  county  commissioners  for  the  new  county. 
The  commissioners  so  appointed  shall  hold  office  until  the  first  general 
election  thereafter  and  until  their  successors  are  elected  and  qualified. 
After  the  county  commissioners  appointed  by  the  governor  have  quali- 
fied, the  county  shall  be  deemed  to  have  existence  as  a  county. 

Source:  S.  L.  1887,  ch.  38,  §  5;  R.  C.       Organization  of  New  County. 
1895,  §    1855;  R.  C.  1899,  §  1855;  S.  L.  Where  a  county  has  been  divided,  the 

1905,  ch.  75,  §  1;  R.  C.  1905,  §  2330;  S.  organization  of  the  new  county  becomes 
L.  1907,  ch.  62,  §1;  C.  L.  1913.  §3206;  operative  upon  the  appointment  of  the 
R.  C.  1943,  §  11-0306.  county   commissioners   by   the   governor 

and  their  qualification  as  such.    Murray 
▼.  Davis,  21  ND  64,  128  NW  305. 


11-03-07.  Temporary  county  seat,  how  located. — The  board  of  county 
commissioners  appointed  by  the  governor  shall  fix  the  temporary  loca- 
tion of  the  county  seat,  and  the  county  seat  shall  remain  at  such  loca- 
tion until  after  the  first  general  election  thereafter. 

Source:  S.  L.  1837,  eh.  38,  §  7;   R.  C.      Cross-Reference. 
1895,  §  1857;   R.  C.  1809,   §  1857;   R.  C.  Permanent    selection    of   county   seat. 

1905,  §2332;   C.   L.   1913.   §3208;    S.  L.      ,„  ^j,    j^.q^  ' 

1917,  ch.    101,   §1;    1925    Supp.,    §3208; 
R.  C.  1943,  §  11-0307. 
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Ronoff  Election-  the    only    previous    location    was    under 

Th«  provisions  of  section  11-04-03  *!*'% '"VcrMfv  "iili  "^  ^'*=^*'''*'"'  *° 
apply  to  location  of  county  seats  where      ^"  ^^S,  169  NW  499. 

11-03-08.  Board  of  county  commissioners  to  appoint  county  officers — 
Exception. — ^The  board  of  county  commissioners  appointed  by  the  gov- 
ernor, after  the  members  thereof  have  qualified,  shall  appoint  all  the 
county  officers  of  the  newly  organized  county.  Such  officers,  after  hav- 
ing qualified,  shall  hold  their  offices  until  the  first  general  election 
thereafter  and  until  their  successors  are  elected  and  qualified.  All  county 
justices  and  constables  in  office  within  the  boundaries  of  a  county 
organized  under  this  chapter  shall  continue  to  hold  such  offices  in  the 
new  county  during  the  remainder  of  their  terms  and  shall  give  bonds 
to  the  new  county  in  the  same  amount  and  in  the  same  manner  as 
to  the  original  county. 

Source:  S.  L.  1887.  ch.  38.  §  6;  R.  C.      Note. 
1895,  §  1856;  R.  C.  1899,  §  1856;  R.  C.  The  provisions  of  this  section  do  not 

1905,  §  2331;  C.  L.  1913,  §3207;  R.  C.      become  effective  until  July  1,  1961.    For 
1943,  §  11-0308.  the  law  effective  until  July  1,  1961,  see 

the  equivalent  section  of  the  North  Da- 
kota Revised  Code  of  1943. 


11-03-09.  Division  of  county  into  commissioners'  districts — Terms 
of  office  of  commissioners  first  elected. — ^The  county  commissioners 
appointed  by  the  governor  shall  divide  the  county  into  three  commis- 
sioners' districts,  which  districts  shall  be  numbered  from  one  to  three. 
At  the  first  general  election  after  the  organization  of  the  county, 
three  commissioners  shall  be  elected,  one  from  each  such  district,  one 
of  whom  shall  be  chosen  for  the  term  of  two  years  and  two  for  the 
term  of  four  years,  the  order  of  succession  to  be  determined  by  lot. 
Thereafter,  each  commissioner  shall  be  elected  for  a  term  of  four  years. 

Source:  Pol.  C.  1877,  ch.  21,  §  16;  R.  C.      Order  of  Succession. 
1895,   §  1896;   R.  C.   1899,  §  1896;   S.   L.  The  method  of  determining  the  order 

1901,  ch.  62,  §3;  1903.  ch.  74,  §  1;  R.  C.  ^f  succession  by  lots  is  recognized  by 
1905.  §2390;  S.  L.  1913.  ch.  123,  §1;  the  constitution  of  this  sUte  as  proper. 
C.  L.  1913,  §3264;  S.  L.  1937,  ch.  120,  o'Laughlin  v.  Carlson,  30  ND  213,  152 
i  1;  R.  C.  1943,  §  11-0309.  jjW  675 


11-03-10.  Records  to  be  transcribed. — ^\Vhen  a  new  county  is  organ- 
ized, the  board  of  county  commissioners  thereof  shall  cause  to  be 
transcribed,  by  copying  or  by  photographing  into  the  proper  books, 
all  the  records,  deeds,  and  other  instruments  relating  to  real  estate, 
and  all  other  records  and  instruments  of  every  kind  required  by  law 
tp  be  kept  on  file  or  recorded  in  the  respective  county  offices  in  the 
new  county.  All  records  transcribed  by  copying  or  by  photographing 
-shall  have  the  same  effect  as  original  records.  A  person  authorized 
by  the  board  of  county  commissioners  to  transcribe  the  records  shall 
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have  free  access  at  all  reasonable  times  to  the  original  records  for 
the  purpose  of  transcribing  them. 

Source:  S.  L.  1887,  ch.  38,  §  10;  1895,  Effect  of  Transcribed  Records, 

eh.   38,   §1;   R.   C.   1895.   §  18G0:    R.    C.  xhe  transcribed   records   are   in  legal 

1899,  §  1860;   R.  C.   1905,  §  2335;   S.   L.  effect     original     records     of     the     new 

1909.  ch.  66,  §  1;  C.  L.  1913,  §  3211;  R.  C.  county.  Morin  v.  Divide  County  Abstract 

1943,  §  11-0310.  Co.,  48  ND  214,  183  NW  1006. 


11-03-11.  Indebtedness  of  new  county  to  original  county — ^How  and 
when  determined. — A  county  organized  under  this  chapter  shall  assume 
and  pay  a  just  proportion  of  the  indebtedness  of  the  county  from 
which  it  is  segregated,  based  upon  the  last  assessed  valuation  of  the 
original  county  and  in  the  proportion  that  the  valuation  within  the 
segregated  portion  bears  to  the  aggregate  of  the  valuation  within 
the  whole  of  the  original  county.  The  boards  of  county  commissioners 
of  the  county  organized  under  this  chapter  and  of  the  county  from 
which  the  latter  segregates  shall  meet  at  the  county  seat  of  the  original 
county  on  the  third  Monday  in  the  sixth  month  following  the  appoint- 
ment of  the  county  commissioners  of  the  new  county  by  the  governor. 
They  shall  ascertain,  as  near  as  may  be,  the  total  outstanding  indebt- 
edness of  the  original  county  on  the  first  of  January  or  July,  as  the 
case  may  require,  next  preceding  the  date  of  the  joint  session  and 
from  such  total,  they  shall  make  the  following  deductions: 

1.  The  amount  of  rents  due  and  payable  to  the  original  county; 

2.  The  present  value  of  all  public  property  owned  by  and  remain- 
ing within  the  limits  of  the  original  county.  Such  present  value 
in  all  events  shall  be  deemed  equal  at  least  to  the  amount  of 
any  outstanding  bonds  issued  for  the  payment  of  such  property; 
and 

'3.  The  amount  of  public  funds  on  hand  and  belonging  to  the  original 
county  on  the  day  for  which  its  outstanding  indebtedness  is 
ascertained  which  do  not  belong  to  the  special  funds  hereinafter 
mentioned. 

The  amount  remaining  after  such  deductions,  for  the  purpose  of  the 
settlement  herein  provided  for,  shall  be  the  amount  of  which  the 
county  organized  under  this  chapter  shall  pay  a  portion  in  the  pro- 
portion hereinbefore  specified.  The  new  county  shall  be  charged  with 
the  value  of  county  real  property  within  the  boundaries  thereof.  The 
boards  of  county  commissioners  shall  ascertain  and  fix  the  amount 
the  new  county  shall  assume  and  pay  to  the  county  from  which  it 
segregates.  The  provisions  of  this  section  shall  be  followed  even  though 
the  new  county  is  organized  from  parts  of  tv.o  or  more  organized 
counties  e.xcept  that  the  boards  of  county  commissioners  of  all  counties 
Involved  shall  participate  in  the  proceedings  herein  described. 

Source:  S.  L.  1887,  ch.  38,  §11;  R.  C.  1905,  §2336;  C.  L.  1913.  §3212;  R.  C. 
1895,  S1861:   R.  C.   1899,  §1861;   R.   C.      1943.  §11-0311. 
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Roads  and  Bridges.  Uc   Securities    and    Obligations,    §  21    et 

Roads  and   bridges   do   not   constitute  ■*^- 

public  property  owned  by  a  county  with-  20  C.  J.  S.  Counties,  §§  35-38. 

in  the  meaning  of  this  section.    State  ex  Agreement  to  pay  in  bonds  as  import- 

'Jl  ^lV'ln-t^°'i  Jn  ''■  ^'"""'^""'  23  ing  face  or  market  value.  10  ALR  835. 

ND  238,  13o  NW  1117.  Officer's  liability  for  loss  of  bonds   in 

Settlement  between  Counties.  '*^'<:*>  sinking  fund  was  invested  through 

^.          ,                    ,  failure  of  bank.  25  ALR  1358. 

Upon  the  segregation   of  one   county  Duplicates    of   mutilated,    lost   or    de- 

from  another  a  settlement  between   the  ^t^^y^^j    ^onds,    statute    in    relation    to 

counties  IS  required  to  be  made  by  the  issuance  of.  39  ALR  1246;  63  ALR  388. 

board  of  county  comnnssioners    Braaten  Prohibition   to    control    action    of    ad- 

T.  Olson,  28  ND  235.  148  NW  829.  ministrative  officers  in  matters  relating 

Collateral  References.  *«  l>ond3,  115  ALR  22;   159  ALR  634. 

Counties'&=16  Bond  issued  in  excess  of  amount  sub- 

14  Am.  Jur.,  Counties.  §  13;  generally  "'""'^  ^^^^1*'^;  ""^^'^'^^  °^L  T'^1"   ?"' 

as  to  securities  and  obligations  of  poli-  V'°^'"^,  ^"^'   ^    *''•    ^"^^'^    ^'"^^    "^ 


tical  aubdivisions,  see  43  Am.  Jur.,  Pub- 


ALR  823. 


11-03-12.  Indebtedness  of  new  county  to  original  county  to  be  paid 
in  bonds. — The  amount  of  indebtedness  of  a  county  organized  under 
this  chapter,  as  ascertained  by  the  two  boards  of  county  commissioners, 
shall  be  paid  to  the  county  from  which  it  segregates  in  the  bonds  of 
the  new  county. 

Source:  S.  L.  1887,  ch.  38,  §19;  R.  C.  1905,  §2345;  C.  L.  1913,  §3221;  R.  C. 
1896,  Sl«69;  R-  C.  1899,  §1869;  R.  C.      1943,  §11-0312. 

11-03-13.     Issuance  of  bonds — Classification — Exchange  by  original 

county. — ^The  bonds  of  the  new  county  shall  be: 

1.  Dated  as  of  the  first  day  of  the  January  or  July  from  which 
the  outstanding  indebtedness  of  the  original  county  is  calculated 
as  provided  in  section  11-03-11; 

2.  Issued  for  a  period  corresponding  with  the  time  or  term  on  which 
the  obligations  of  the  original  county  become  due  and  payable; 
and 

8.  Payable  at  the  same  place  and  bear  the  same  rate  of  interest 
as  the  obligations  of  the  original  county. 

The  board  of  county  commissioners  shall  classify  the  liquidating  bonds 
and  issue  a  portion  of  each  class  in  proportion  to  each  class  of  obliga- 
tions -of  the  original  county  bearing  different  rates  of  interest  and 
.  .places  of  payment.  The  original  county  shall  have  authority  to  exchange 
Tsuch  bonds  for  an  equal  amount  of  obligations  of  its  own  of  the  same 
-  class.  — -. 

^-Source:  S.  L.  1887.  ch.  38,  §20;  R.  C.      1905,  §2346;   C.  L.   1913.  §3222;   R.  C. 
^.J895,  §  1870;  R.  C.  1899,  §  1870;   R.  C.      1943,  §  11-0313. 

;r^  -11-03-14.     County  treasurer  to  keep  bond  register. — ^The  county  treas- 
ur.er  of  a  county  issuing  bonds  under  the  provisions  of  this  chapter 
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shall  provide  a  book  to  be  called  the  "bond  register"  wherein  he  shall 
note,  as  to  each  such  bond : 

1.  The  number  and  denomination  thereof; 

2.  The  date  of  its  issue; 

8.    When  and  where  the  same  is  payable;  and 

4.    Such  other  facts  as  the  county  commissioners  of  his  county  shall 
direct. 

The  bond  register  when  completed  shall  be  deposited  with  the  county 
auditor  and  shall  be  and  remain  a  part  of  the  records  of  that  office. 

Source:  S.  L.  1887,  ch.  38,  §21;  R.  C.  1905,  §2347;  C.  L.  1913,  §3223;  R.  C. 
1895,  §  1871;  R,  C.  1899,  §  1871;  R.  C.      1943,  §  11-0314. 

11-03-I5.  Commissioners  of  new  county  to  issue  bonds  in  denomina- 
tions required  by  original  county — Exception — Deliver^-. — ^The  board 
of  county  commissioners  of  a  county  ore:anized  under  this  chapter 
shall  issue  the  liquidating  bonds  in  such  denominations,  not  to  exceed 
one  thousand  dollars  each,  as  may  be  required  by  the  original  county. 
It  shall  deliver  the  same  to  the  county  auditor  of  the  original  county. 
He  shall  receipt  therefor  and  affi.x  the  seal  of  his  office  to  such  receipts. 
The  county  auditor  of  the  county  organized  under  this  chapter  shall 
enter  such  receipts  at  large  upon  the  records  of  the  board  of  county 
commissioners  and  note  the  same  in  the  bond  register  of  his  county. 

Source:  S.  L.  1887,  ch.  38,  §22;  R.  C.  1905,  §2348;  C.  L.  1913.  §3224;  R.  C. 
1895,  §1872;  R.  C.  1899,  §1872;  R.   C.      1943,  §11-0315. 

11-03-16.  Tax  levy  by  new  county  for  payment  of  bonds. — ^The  board 
of  county  commissioners  of  a  county  issuing  bonds  under  the  provi- 
sions of  this  chapter  shall  levy  and  cause  to  be  collected  for  each 
year  after  the  date  of  such  bonds  a  tax  sufficient  to  pay  the  interest 
thereon  as  it  shall  become  due  and  also  sufficient  to  establish  sinking 
funds  required  under  the  laws  under  which  the  bonds  of  the  original 
county  were  issued  and  sufficient  to  redeem  the  bonds  at  maturity. 

Source:  S.  L.  1887,  ch.  38,  §23;  R.  C.  1905,  §2349;  C.  L.  1913,  §3225-  R.  C 
1895,  §1873;  R.  C.  1899,  §1873;   R.  C.      1943,  §11-0316. 

11-03-17.  Tax  collected  for  payment  of  bonds  must  be  used  for  that 
purpose — Use  of  surplus. — The  money  collected  for  the  payment  of  the 
interest  or  principal  of  the  bonds  issued  under  the  provisions  of  this 
chapter  shall  not  be  used  for  any  other  purpose  until  the  bonds  are 
redeemed.   Any  surplus  shall  be  placed  in  the  county  general  fund. 

Source:  S.  L.  1887,  ch.  38,  §24;  R.  C.  1905,  §2350;  C.  L.  1913,  §3226;  R  C 
1895,  §  1874;  R.  C.  1899,  §  1874;  R,  C.   1943.  §  11-0317. 

-11-03-18.  Payment  to  new  county  when  public  funds  of  original 
county  exceed  its  indebtedness. — A  county  in  which,  the  amount  of 

J.    '..'.     -  '  .-•  ;..  -    278.    -  -^    -•   • 
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public  funds  on  hand  at  the  time  of  the  settlement  provided  for  in 
section  11-03-11  exceeds  the  total  of  its  outstanding  indebtedness  after 
the  deductions  provided  for  in  that  section  have  been  made  shall  pay 
over  a  just  proportion  of  such  funds  to  the  county  segregated  from 
it  and  organized  under  this  chapter.  The  portion  paid  to  the  segre- 
gated county  shall  be  based  upon  the  assessed  valuation  of  the  whole 
of  the  original  county  and  for  the  year  prior  to  the  date  of  the  segrega- 
tion and  shall  be  in  the  proportion  that  the  valuation  within  the 
segregated  portion  bears  to  the  aggregate  of  the  valuation  within 
the  whole  of  the  original  county.  The  boards  of  county  commissioners 
shall  meet  as  provided  in  section  11-03-11  and  ascertain  the  amount 
to  be  paid,  and  the  board  of  county  commissioners  of  the  original 
county  shall  order  warrants  issued  for  such  amount,  payable  imme- 
diately, to  the  treasurer  of  the  county  organized  under  this  chapter. 
The  treasurer  of  the  segregated  county  shall  place  the  amount  received 
to  the  credit  of  the  proper  funds  of  his  county. 

Source:  S.  L.  1887,  ch.  38,  §13;  R.  C.      1905,  §2338;  C.  L.   1913,  §3214;   R.  C. 
1895,  §  1863;  R.  C.  1899,  §  1863;   R.  C.      1943,  §  11-0318. 


11-03-19.  Special  funds  belonging  to  taxing  districts  within  new 
county — Delivery — Distribution. — At  the  time  of  the  settlement  pro- 
vided for  in  section  11-03-11,  all  money  on  hand  in  the  treasury  of 
a  county  from  which  a  portion  segregates  under  this  chapter  and 
which  belongs  to  special  funds  owned  by  taxing  districts  which,  after 
the  segregation,  are  within  the  boundaries  of  the  new  county,  shall 
be  turned  over  in  full  by  the  treasurer  of  the  original  county  to  the 
treasurer  of  the  new  county.  The  treasurer  of  the  new  county  shall 
receipt  for  such  funds  and  shall  place  the  same  to  the  credit  of  the 
taxing  districts  within  his  county  to  which  they  properly  belong. 

Source:  S.  L.  1887,  ch.  38,  §  12;  R.  C.  1905,  §2337;  C.  L.  1913.  §3213;  R.  C. 
1896,  §  1862;  R.  C.   1899,  §  1862;   R.  C.      1943,  §  11-0319. 


11-03-20.  Commissioners  of  original  county  to  fill  vacancies  and 
redistrict  county. — The  board  of  county  commissioners  of  a  county  from 
which  a  portion  segregates  under  this  chapter,  immediately  after  such 
segregation,  shall  redistrict  its  county  into  the  commissioners'  dis- 
tricts provided  for  by  the  laws  then  existing  and  shall  fill  any  vacancies 
occasioned  by  the  segregation  in  the  manner  provided  by  law  for  filling 
vacancies. 

Source:  S.  L.  1887,  ch.  38,  14;  R.  C.  1905,  §2339;  C.  L.  1913,  §  3215;  R.  C. 
1896,  §  18G4;   R.  C.   1899,  §  1864;   R.   C.      1943,  §  11-0320. 


11-03-21.     School   and    road    districts    renumbered    and    renamed.— 
School  districts  and  road  districts  within  a  county  affected  by   this 
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chapter  shall  be  renumbered  so  as  to  make  their  numbers  run  consecu- 
tively in  each  county. 
Source:  S.  L.  1887,  ch.  38,  §  15;  R.  C.      Cross-Reference. 

1943,  §  11-0321. 

11-03-22.  Validity  of  bonds  issued  by  school  district  not  affected  by 
division. — The  validity  of  bonds  issued  by  school  districts  prior  to  the 
division  of  a  county  under  this  chapter  shall  not  be  affected  by  the 
division  nor  by  the  renumbering  or  renaming  of  the  school  district 
which  issued  them. 

Source:  S.  L.  1887,  ch.  38,  §17;  R.  C.  1905,  §2343;  C.  L.  1913,  §3219;  R.  C. 
1896,  §  1867;  R.  C.  1899,  §  1867;   R.  C.      1943,  §  11-0322. 

11-03-23.     Original  county  cannot  collect  revenue  in  new  county.— 

The  authority  of  a  county,  from  which  a  portion  segregates  under 
the  provisions  of  this  chapter,  to  collect  revenue  within  the  boundaries 
of  the  new  county,  shall  cease  on  the  date  upon  which  the  two  boards 
of  county  commissioners  base  the  settlement  between  their  counties. 
All  assessments  and  levies  lawfully  made  by  the  original  county  prior 
to  such  date  affecting  any  of  the  territory  embraced  in  the  boundaries 
of  the  new  county  shall  remain  the  same  and  shall  be  payable  to  and 
collectible  by  the  lawful  authorities  of  the  new  county. 

Source:  S.  L.  1887,  ch.  38,  §25;  R.  C.  1905,  §2351;  C.  L.  1913,  §3227;  R.  C. 
1895,  §  1875;  R.  C.  1899,  §  1875;   R.  C.      1943,  §  11-0323. 

11-03-24.  County  judicial  subdivision  of  what  district. — A  county 
organized  under  the  provisions  of  this  chapter  shall  remain  a  part  of 
the  judicial  district  to  which  it  belonged  before  its  organization. 

Source:  S.  L.  1887,  ch.  38,  §26;  R.  C.  1905,  §2352;  C.  L.  1913,  §3228;  R.  C. 
1895,  §  1876;  R.  C.  1899,  §  1876;   R,  C.      1943,  §  11-0324. 

11-03-25.    Judges  to  appoint  term  of  district  court  in  new  county. — 

The  judges  of  the  judicial  district  in  which  a  county  organized  under 
this  chapter  is  situated  shall  appoint  and  hold  at  least  two  terms 
of  the  district  court  each  year  at  the  county  seat  of  such  county. 

Source:  S.  L.  1887,  ch.  38,  §  27;  R.  C.  "    Cross-Reference. 

ml'  IS-  c  L  llli  l^  R  c        ^'^"^^  '"  ^*""«  •"  --^  "-'  - 

1943.'  §11-0325  '*'^'^**'"  °^  '"""^y*  ^"  §27-07-04. 

11-03-26.     Writs,  bonds,  and  recognizances  issued  from  new  county. — 

All  process,  writs,  bonds,  notices,  appeals,  recognizances,  papers,  and 
proceedings  in  actions  changed  to  a  new  county  under  this  chapter, 
issued  and  made  returnable  to  the  district  court  of  the  original  county 


prior  to  the  creation  of  the  new  county,  shall  be  taken  and  considered 
as  made,  taken,  and  returnable  to  the  district  court  within  the  bound- 
aries of  the  new  county.  Such  bonds,  recognizances,  and  obligations 
shall  be  payable  to  the  new  county  and  recoverable  upon  in  the  name 
of  the  new  county.  All  papers  and  certified  copies  of  all  proceedings 
had  in  any  such  action  shall  be  transmitted  by  the  clerk  of  the  district 
court  of  the  original  county  to  the  clerk  of  the  district  court  of  the 
new  county. 

Source:  S.  L.  1887,  ch.  38,  §29;  R.  C.      1905,  §2355;  C.  L.  1913,  §3231;   R.   C. 
1895,  S  1879;  R.  C.  1899,  §  1879;  R.  C.      1943,  §  11-0326. 


11-03-27.  Fees  of  county  commissioners. — County  commissioners 
while  in  the  discharge  of  their  duties  as  provided  for  in  this  chapter 
shall  receive  the  same  compensation  as  is  allowed  by  law  for  the  per- 
formance by  county  commissioners  of  their  ordinary  official  duties. 

Sonrce:  S.  L.  1887.  ch.  38,  §  18;  R.  C.  1905,  §2344;  C.  L.  1913,  §3220;  R.  C. 
1896,  §1868;  R.  C.  1899,  §1868;  R.  C.      1943,  §11-0327. 

11-03-28.  Elections  governed  by  general  election  law. — All  elections 
held  under  this  chapter,  when  it  is  not  otherwise  provided,  shall  be 
conducted  in  the  manner  prescribed  by  law  for  the  conduct  of  general 
elections.  The  refusal  or  neglect  on  the  part  of  an  official  to  perform 
his  lawful  duties  in  connection  with  an  election  under  this  chapter  shall 
not  affect  the  validity  of  the  election. 

Source:  S.  L.  1887,  ch.  38,  §9;  R.  C.  quirements  of  registration  and  election 

1895,   §1859;   R.  C.   1899,   §1859;   R.   C.  statutes,  and  if  no  regristry  list  is  used, 

1905,   §2334;   C.   L.   1913,  §3210;   R.   C.  the  duty  is  upon  the  person  seeking  to 

1943,  §  11-0328.  vote  to  furnish  the  statutory  affidavits, 

and,  if  he  fails  to  do  so,  his  vote  should 

Registration  of  Voters.  „oj  j,,  be   received   nor   counted.    Fitz- 

The  provisions  of  this  section  apply  to  maurice    v.     Willis,    20    ND     372,     127 

the  minor  details  and   irregularities   of  NW   95,  explained   in   22   ND   177,    132 

•lection  officers,  and  the  conduct  of  the  NW  664. 

election,  and  not  to  the  mandatory  re-  _     „__„__ 
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;feg25lSUPPLEMEJ 


11-05-01.  Definition  of  terms. — ^Throuphout  this  chapter,  a  county 
which  has  created  a  plan  for  consolidation  with  another  county  or 
counties  pursuant  to  chapter  11-05.1  shall  be  called  the  "petitioning 
county".  The  county  with  which  the  petitioning  county  asks  to  be 
consolidated  shall  be  called  the  "adjoining  county". 
Source:   N.D.C.C;  S.  L.  19C5,  ch.  08,  1973    SUPPLEMENT 

11-05-02.  Board  of  county  commissioners  to  submit  consolidation 
plan  to  electorate. — Whenever  a  county  consolidation  plan  is  submitted 
to  a  board  of  county  commissioners  pursuant  to  chapter  11-05.1,  the 
board  of  county  commissioners  shall  submit  the  question  of  consolida- 
tion to  the  qualified  electors  of  the  county  at  the  next  primary  election 
in  the  manner  hereinafter  provided.  SUPPLEMENX 

Source:    N.D.C.C;  S.  L.  1965,  ch.  98. 

11-05-03.  Consolidation  of  all  territory  within  organized  county  with 
two  or  more  counties — Petitions  required — Election. — A  county  may  be  , 

disorganized  and  the  territory  therein  divided  among  and  attached  to 
two  or  more  adjoining  counties  upon  compliance  with  the  provisions 
of  this  section.  Petitions  signed  by  thirty  per  cent  of  the  voters  of 
each  portion  of  the  petitioning  county,  as  determined  by  the  vote 
cast  for  the  office  of  governor  at  the  last  preceding  general  election, 
shall  be  filed  with  the  boards  of  county  commissioners  of  the  petition- 
ing county  and  of  the  adjoining  counties  named  in  such  petitions.  Such 
petitions  shall  not  be  considered  unless  petitions  are  filed  under  this 

section  which  together  dispose  of  all  of  the  territory  in  the  petitioning 
county,  nor  unless  such  petitions  have  been  filed  at  least  ninety  days 
prior  to  a  state-wide  primary  election.  If  the  petitions  conform  to  the 
requirements  of  this  section,  the  boards  of  county  commissioners  to 
which  such  petitions  are  addressed  shall  submit  the  question  of  con- 
solidation to  the  qualified  electors  of  each  of  the  counties  affected  at 
the  next  state-wide  primary  election. 

Source:  S.  L.  1933,  ch.  92,  §1;  1939,  18   Am.  Jur.,   Elections,   §§102-104. 

ch.  121,  §  1;  R.  C.  1943,  §  11-0503.  20  C.  J.  S.  Counties,  §§  23-29. 

Collateral  References.  Nonregistration     as     aflfecting     one's 

r-„„tip,e=>ll    11    14  (jualification  as  a  signer  of  petition  for 

CountiesC=ll,  13,  14.  ^^^^^^  election,  100  ALR  1308. 

11-05-04.  Notice  of  election— How  given.— The  county  auditor  of 
each  of  the  counties  affected  shall  give  notice  of  the  election  by  publish-^gys  SUPPLEaSNT 
ing  once  each  week  for  at  least  two  consecutive  weeks  prior  to  the 
•lection  in  the  official  newspaper  of  his  county  a  notice  giving  the  date 
Af  the  primary  election,  the  hours  during  which  the  polls  will  be  op- 
ened a  reference  to  the  notice  of  the  primary  election  for  a  statement 
of  the  places  where  the  election  will  be  held,  and  the  names  of  the 
counties  affected  by  the  petitions.  The  notice  shall  state  also  that  the 
proposition  to  be  voted  upon  will  be: 

Shall  the  county  of (name  of  the  petitioning  county) 

be  consolidated  and  annexed  to  the  county  of (name  of 

the  adjoining  county) ; 
or  if  the  plans  which  have  been  filed  ask  that  the  territory  be  consoU- 
dated  with  and  annexed  to  more  than  one  county: 

Shall  that  part  of  the  county  of (name  of  the  peti- 

tioning  county)  described  as (description  of  portion  of 

petitioning  county  to  be  annexed  as  described  in  the  plan)  be  con- 
solidated with  and  annexed  to  the  county  of (name  of 

the  adjoining  county). 
1         Source:   N.D.C.C;  S.  L.  1965,  ch.  98, 


11-05-05.  Form  of  ballot— The  ballots  used  at  an  election  held  under 
the  provisions  of  this  chapter  shall  be  in  substantially  the  following 
form: 

Shall  the  county  of (name  of  the  petitioning  county) 

be  consolidated  with  and  annexed  to  the  county  of 

(name  of  the  adjoining  county) ; 

or  if  the  plans  which  have  been  filed  ask  that  the  territory  within  the 
petitioning  county  be  consolidated  with  and  annexed  to  more  than  one 
county,  in  substantially  the  following  form:  1973   SUPPL—  .i 
Shall  that  part  of  the  county  of (name  of  the  peti- 
tioning county)  described  as (description  of  portion  of 

petitioning  county  to  be  annexed  as  described  in  the  plan)  be  con- 
solidated with  and  annexed  to  the  coimty  of (name  of 

the  adjoining  county) . 

Below  the  question  submitted  in  either  case,  there  shall  be  printed: 

Source:    N.D.C.C;  S.  L.  1965,  ch.  98, 
Ifi. 

11-05-06.    Canvass  of  votes  and   returns — How   made. — The   votes 
polled  at  an  election  held  under  the  provisions  of  this  chapter  shall 
be  canvassed  and  returned  in  the  manner  provided  for  canvassing  votes 
.  polled  at  general  elections. 

Source:  S.  L.  1933,  ch.  92,  §  5;  R,  C. 
1943,  S  11-0506. 

11-05-07.    Affirmative   vote   necessary   to   consolidate   counties. — ^If 

fifty-five  per  cent  of  the  legal  votes  cast  on  the  question  of  consolida- 
tion in  each  of  the  counties  affected  shall  be  in  favor  of  consolidation, 
all  of  the  territory  included  within  the  established  boundaries  of  the 
petitioning  county  shall  be  consolidated  with  and  annexed  to  the  adjoin- 
ing county  or  counties  described  in  the  petition  or  petitions. 
Source:    N.D.C.C;  S.  L.  1953,  ch.  109,  1S»75_ SUPPLEMENT 

11-05-08.    Resubmission  of  question. — ^The  proposition  of  consolida. 
tion  shall  not  be  voted  upon  more  often  than  once  in  three  years. 

N.D.C.C;  S.  L.  1963,  ch.  109,  ^^"^^    SUPPLEMENT 


11-05-09.  County  auditor  to  notify  secretary  of  state  of  result  of 
election.— Within  ten  days  after  the  filing  of  the  findings  and  certifi- 
cates of  the  canvassing  board  on  the  question  of  consolidation  in  each 
of  the  counties,  the  county  auditor  of  each  county  shall  send  a  correct 
and  duly  certified  abstract  of  the  votes  polled  at  the  election  to  the 
secretary  of  state. 

Source:  S.  L.  1933,  ch.  92.  §6;   1937  1973    qnppT  VMPmt  • 

eh.  121,  §  1;  R.  C  1943,  §  11-0509.  '''^^'^    bUPPLEMENT 

11-05-10.  Secretary  of  state  to  notify  governor  of  result  of  election 
^-Governor's  proclamation. — If  the  question  of  consolidation  has  re- 
ceived the  required  number  of  artirmative  votes,  the  secretary  of  state 
shall  notify  the  governor.  The  governor,  without  delay,  shall  issue 
his  proclamation  announcing  and  declaring  the  result  of  the  election. 

Source:  S.  L.   1933,  eh.  92,  §  6;    1937, 
eh.  121.  §  1;  R.  C  1943,  §  11-0510. 


11-05-11.  Equalization  of  assets  and  liabilities  of  counties. — ^The 
boards  of  county  commissioners  of  the  petitioning  and  adjoining 
counties  shall  meet  at  the  courthouse  in  the  petitioning  county  on  the 
third  Tuesday  in  December  following  the  governor's  proclamation  to 
effect  an  equalization  of  the  property,  funds  on  hand,  and  debts  of 
such  counties.  Such  boards  shall  have  the  necessary  records  of  the 
petitioning  county  transcribed  and  made  a  part  of  the  records  of  the 
adjoining  county  or  counties  and  shall  do  and  perform  such  other 
acts  as  may  be  necessary  to  carry  out  the  consolidation  of  the  counties. 

Source:  S.  L.  1933,  ch.  92,  §  15;  R.  C. 
1943.  §  11-0511. 

11-05-11.1.  Arbitration  of  disaErre«ment. — In  the  event  a  majority  of 
each  board  of  county  commissioners  of  the  petitioning  and  adjoining 
counties  cannot  effect  an  equalization  of  the  property,  funds  on  hand, 
and  debts  of  such  counties,  the  chairman  of  the  board  of  commissioners -j.  ^  __  _ 

of  the  petitioning  county  shall  immediately  notify  the  governor  of  _  X27S^  SUPPLEMg 
such  disagreement.  The  governor  shall  appoint  a  three-member 
arbitration  board  to  hear  and  decide  the  disagreement,  all  decisions 
made  by  a  majority  of  the  members  of  the  arbitration  board  shall 
be  final  and  binding  on  each  respective  board  of  county  commissioners. 
Source:  S.  L.  1965.  ch.  98.  5  6^ 

11-05-12.  Records  and  equipment  transferred  to  adjoining  county. — 
Within  five  days  prior  to  the  first  day  of  January  following  the  gov- 
ernor's proclamation,  the  officers  of  the  petitioning  county  shall  remove 
all  the  files,  records,  books,  papers,  equipment,  fixtures,  and  furniture 
of  their  respective  offices  to  the  courthouse  of  the  adjoining  county 
or  counties.  Such  files,  records,  books,  papers,  equipment,  fixtures,  and 
furniture  shall  become  the  property  of  the  adjoining  county  or  counties 
as  constituted  after  the  first  day  of  January  following  the  date  of 
the  governor's  proclamation. 

Source:  S.  L.  1933,  ch.  92,  §  7;  R.  C. 
1943,  §  11-0512. 

11-05-13.     Money  and  property  delivered  to  adjoining  county — Money 

to  be  kept  in  separate  fund. — .All  moneys  and  property  in  the  custody 

or  possession  of  any  officer  of  the  petitioning  county  shall  be  delivered 

to  the  proper  officer  or  officers  of  the  adjoining  county  or  counties 

.••within  five  days  prior  to  the  first  day  of  January  following  the  date 

i/Of— the  governor's  proclamation.  "All  moneys  so-  transferred  shall   be 

Jcept  in  a  separate  fund  for  the  purpose  of  paying  the  indebtedness  of 

'  the  petitioning  county.    All  moneys  of  the  petitioning  county  raised 

for  interest  and  sinking  funds  shall  be  kept  in  a  separate  fund  for 

the  payment  of  interest  and  principal,  when  due,  on  bonds  or  certifi- 
cates of  indebtedness  issued  by  the  petitioning  county. 

Source:  S.  L.  1933,  ch.  92,  §7;  R.  C. 
1943,  §  11-0513. 

11-05-14.  When  consolidation  is  complete. — On  and  after  January 
first  following  the  date  of  the  governor's  proclamation,  the  petitioning 
county  shall  cease  to  exist  as  a  county  and  all  that  territory  embraced 
within  its  limits  shall  be  consolidated  with  and  annexed  to,  and  shall 
form  an  integral  part  of,  the  adjoining  county  or  counties. 

Source:  S.  L.  1933.  ch.  92.  §6;   1937, 
ch.  121:  R.  C.  1943,  §  11-0514. 

11-05-15.    Officers  of  petitioning  county   to   hold   office   until   time 
expires— Duties.— Repealed  by  S.  L.  1965,  ch.  98,  §  54. 
Note.  2^973    SUPPLEMENT 

For  present  provisions,  see  §  11-05-19. 


Ilo05-I6.  Judicial  actions  and  proceedings  transferred  to  courts  of 
adjoining  county, — All  actions  or  suits  of  every  nature  which  have  been 
filed  or  which  are  pending  in  any  of  the  courts  of  the  petitioning  county 
on  the  first  day  of  January  following  the  governor's  proclamation  shall 
be  transferred  to  the  courts  of  the  adjoining  county  or  counties  in 
accordance  with  the  provisions  of  this  section: 

1.  All  such  actions  or  suits  filed  or  pending  in  the  district  court 
of  the  petitioning  county  shall  be  transferred  by  the  clerk  of 
such  court  to  the  clerk  of  the  district  court  of  the  adjoining 
county ; 

2.  All  probate  proceedings  or  other  actions  pending  in  the  county 
court  of  the  petitioning  county  shall  be  transferred  to  the  county 
court  of  the  adjoining  county  and  shall  be  heard,  tried,  and  deter- 
mined by  that  court  as  though  originally  filed  therein; 

8.  All  actions  pending  in  the  court  of  a  county  justice  of  the  peti- 
tioning county  shall  be  transferred  to  and  tried  by  the  county 
justice  of  the  adjoining  county  whose  office  is  located  in  or 
nearest  to  the  courthouse  of  the  adjoining  county.  The  county 
justices  of  the  petitioning  county,  within  ten  days  after  the 
first  day  of  January  following  the  governor's  proclamation,  shall 
deliver  their  dockets  and  all  other  books  and  records  of  their 
offices  to  the  clerk  of  the  district  court  of  the  adjoining  county. 

If  the  petitioning  county  is  joined  to  two  or  more  adjoining  counties, 
the  judge  of  the  court  in  which  any  action  or  proceeding  is  pending 
in  the  petitioning  county  may  direct  to  which  of  tha  adjoining  counties 
the  action  OT  proceeding  shall  be  transferred. 

Source:  S.  L.  1933,  ch.  92,  §  12;  R.  C.  become  effective  until  July  1,  1961.  For 
1943,  §  11-0516.  the  law  effective  until  July  1.  1961,  see 

the  equivalent  section  of  the  North  Da- 
Note,  koto  Revised  Code  of  1943. 

The  provisions  of  this  section  do  not 


11-05-17.     Trial  of  criminal  cases  transferred  to  adjoining  county.— 

All  criminal  cases  transferred  from  the  petitioning  county  to  the  adjoin- 
ing county  or  counties  pursuant  to  section  11-05-16  shall  be  tried  by 
a  jury  drawn  in  the  manner  provided  by  the  laws  of  this  state  from 
the  qualified  jurors  residing  within  the  limits  of  the  territory  which 
had  constituted  the  petitioning  county  unless  the  defendant  in  any  such 
criminal  case  shall  consent  to  be  tried  by  a  jury  of  the  adjoining  county. 

Source:  S.  L.  1933,  ch.  92,  §  12;  R.  C. 
1943,  §  11-0517. 


11-05-18.  Officers  shall  not  be  elected  in  petitioning  county. — Nomi- 
nations received  by  a  candidate  for  a  county  office  in  a  petitioning 
county  at  an  election  at  which  the  question  of  consolidating  the  county 
is  voted  upon  shall  be  null  and  void  if  the  consolidation  of  such  county 
is  approved  as  provided  in  this  chapter,  and  no  county  officers  shall 
be  elected  in  such  county  at  the  general  election. 

SoDrce:  S.  L.  1933,  ch.  92,  §  8;  R.  C. 
1943,  S  11-0518. 


Xl-05-19.  Members  of  board  of  county  commissioners  of  petitioning 
county  to  meet  with  board  of  adjoining:  county — Expiration  of  terms 
of  officers  of  petitioning  county. — Each  member  of  the  board  of  county 
commissioners  of  the  petitioning  county  whose  term  of  office  does 
not  expire  on  or  before  the  first  day  of  January  following  the  gover- 
nor's proclamation  shall  act,  during  the  remainder  of  his  term  of  office, 
at  all  meetings  with  the  board  of  county  commissioners  of  the  adjoining 
county  to  which  the  greater  portion  of  the  territory  of  the  commis- 
sioner's district  has  been  annexed.  A  member  of  the  board  of  county 
commissioners  of  the  petitioning  county  so  acting  shall  have  no  voice 
or  vote  on  any  question  pertaining  to  matters  arising  within  the  terri- 
tory included  in  the  adjoining  county  prior  to  the  consolidation,  but 
as  to  questions  pertaining  to  the  territory  formerly  included  in  the 
petitioning  county  he  shall  be  permitted  to  act  and  vote  with  the  board 
of  county  commissioners  of  the  adjoining  county.  The  terms  of  all 
other  county  officers  of  the  petitioning  county,  both  elected  and  ap- 
pointed, shall  expire,  unless  such  officers'  terms  have  previously  expired, 
on  the  first  day  of  January  following  the  governor's  proclamation. 
Source:    N.D.C.C;  S.  L.  1965,  ch.  98, 

17.  ifi7s  suppleme;:?t 
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ll>05-20.  Board  of  county  commissioners  of  adjoining:  county  to 
redistrict  new  county. — The  board  of  county  commissioners  of  the  adjoin- 
ing county,  at  the  first  meeting  following  the  consolidation,  shall 
redistrict  the  territory  of  the  county  as  consolidated  into  commissioner 
districts,  and  the  members  of  the  board  of  county  commissioners  acting 
from  the  petitioning  county  shall  be  considered  as  commissioners  at 
large  until  the  expiration  of  their  respective  terms  of  office. 

Source:  S.  L.  1933,  ch.  92,  §9;  R.  C. 
1943.  S  11-0520. 


11-05-21.  Compensation  of  commissioners  of  petitioning  county — 
Vacancy  not  to  be  filled. — A  member  of  the  board  of  county  commis- 
sioners of  the  petitioning  county,  during  his  unexpired  term  of  office, 
shall  receive  the  same  fees  and  compensation  as  that  paid  to  him  by 
the  petitioning  county  prior  to  the  consolidation.  Such  compensation 
and  fees  shall  be  paid  by  the  adjoining  county  out  of  taxes  collected 
upon  property  in  the  territory  which,  prior  to  the  consolidation,  con- 
stituted the  petitioning  county.  If  a  vacancy  occurs  during  the  term 
of  office  of  a  member  of  the  board  of  county  commissioners  of  the 
petitioning  county,  no  successor  to  such  commissioner  shall  be  ap- 
pointed and  upon  the  expiration  of  the  tern  of  office  of  any  such 
commissioner,  no  successor  shall  be  elected. 

Source:  S.  L.  1933,  ch.  92,  §  9;  K.  C. 
1943,  §  11-0521. 


11-05-22.  Territory  in  petitioning  county  to  remain  in  same  legisla- 
tive district  until  apportionment — Election  of  legislators — How  con- 
ducted.— The  territory  which  constituted  the  petitioning  county  shall 
remain  in  the  legislative  district  of  which  it  was  a  part  prior  to  the 
consolidation  until  the  next  apportionment  of  the  state  into  legislative 
districts.  If  the  territory  from  which  the  respective  counties  were 
constituted  before  the  consolidation  is  in  different  legislative  districts, 
the  county  auditor  or  auditors  of  the  adjoining  county  or  counties  shall 
keep  separately  the  vote  polled  in  the  territory  constituting  the  respec- 
tive counties  before  the  consolidation  at  any  election  for  state  senators 
or  representatives  and'  shall  report  and  return  such  vote  separately 
to  the  secretary  of  state. 

Source:   S.  L.  1933,  ch.  92,  §  16;  R.  C.  - 

1943,  §  11-0522. 


11-05-23.  Authority  of  officers  of  adjoining  county. — On  and  after 
the  first  day  of  January  following  the  governor's  proclamation,  the 
officers  of  the  adjoining  county  or  counties  shall  perform  any  and 
every  act  necessary  to  be  performed  within  the  territory  that  had 
constituted  the  petitioning  county.    The  acts  so  performed  shall  have 


* 
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the  same  validity  as  though  such  officers  had  been  elected  from  the 
petitioning  county. 

Source:  S.  L.  1933,  ch.  92,  §  11;  R.  C. 
1943,  §  11-0523. 


11-05-24.  Petitioning  and  adjoining  counties  liable  for  only  their  own 
debts. — The  adjoining  county  or  counties  shall  not  become  liable  for 
the  debts  of  the  petitioning  county  contracted  prior  to  consolidation, 
nor  shall  the  petitioning  county  become  liable  for  the  debts  of  the 
adjoining  county  or  counties  contracted  prior  to  such  time. 

Soarce:  S.  L.  1033,  ch.  92.  §  13;  1939, 
eh.  121,  §  2;  R.  C.  1943,  §  11-0524. 


11-05-25.  Power  of  adjoining  county  to  levy  taxes  in  petitioning 
county  to  pay  debts. — The  board  or  boards  of  county  commissioners 
of  the  adjoining  county  or  counties  shall  have  all  the  powers  which 
the  board  of  county  commissioners  of  the  petitioning  county  had  at 
the  time  of  the  consolidation,  to  levy  taxes  upon  the  property  in  the 
territory  which,  prior  to  the  consolidation,  constituted  the  petitioning 
county,  for  the  purpose  of  paying  the  debts  and  obligations  of  the 
petitioning  county  in  existence  at  the  time  of  consolidation. 

Source:  S.  L.  1933.  ch.  92,  §  13;  1939, 
eh.  121,  §  2;  R.  C.  1943,  §  11-0525. 


11-05-26.  Board  of  county  commissioners  of  adjoining  coimty  may 
Issue  evidences  of  indebtedness  for  petitioning  county. — The  board  or 
boards  of  county  commissioners  of  the  adjoining  county  or  counties 
may  compromise  debts  and  obligations  of  the  petitioning  county  exist- 
ing at  the  time  of  the  consolidation  and  may  issue  bonds  or  certificates 
of  indebtedness  in  settlement  or  compromise  of,  or  to  fund,  such  debts 
and  obligations.  Bonds  or  certificates  issued  under  this  section  shall 
bear  upon  their  face  a  statement  that  the  principal  and  interest  to 
become  due  thereon  shall  be  paid  only  from  taxes  levied  upon  the 
property  within  the  territory  which  constituted  the  petitioning  county 
prior  to  the  consolidation. 

Source:  S.  L.  1933.  ch.  92.  §  13;  1939,, 
eh.  121,  §2;  R.  C.  1943,  §  11-0526. 


11-05-27.  Suits  against  petitioning  county  brought  against  adjoining 
county — Payment  of  judgment  against  petitioning  county. — Any  suit 
which  might  have  been  brought  against  the  petitioning  county  if  it  had 
remained  an  independent  county  may  be  brought,  after  the  consolida- 
tion, against  the  adjoining  county  or  counties.  Any  judgment  rendered 
in  any  such  suit  shall  be  paid  from  funds  raised  by  taxes  levied  upon 

the  property  in  the  territory  which  constituted  the  petitioning  county 
prior  to  the  consolidation. 

Source:  S.  L.  1933,  ch.  92,  §  14;  R.  C. 
1943,  §  11-0527. 


CHAPTER  11-05.1— COUNTY  CONSOLIDATION  COMMITTEE 

Stction.  Section 

11-06.1-01    County     consolidation     com-  11-05.1-04    Approval     of     consolidation 

taittefl  —  Creation— Mem-  plan.  ;  SS23.  SUPpT  pvi 

b«rship  —  Dissolution.  11-05.1-05    Approval  of  new  county  zov.  *-t'a«i 

11-05.1-02     Chairman    —    Secretary    —  ernment   plan. 

Quorum.  11-05.1-06    Expenses. 
11-05.1-03    Powers  and  duties. 

11-05.1-01.     County  consolidation  committee — Creation — Membership 
—Dissolution. — ^The  board  of  county  commissionera  of  any  county  m.ny 
upon  its  own  motion  create  a  county  consolidation  committee  and  .-^hall 
be  required  to  create  such   committee  whenever  twenty  percent  of 
the  qualified  electors  of  a  county,  as  determined  by  the  vote  cist  for 
the  office  of  governor  at  the  last  general  election,  shall  petition  the 
board  of  county  commissioners  to  create  such  committee.  The  mc.T.bor.s 
of  the  committee  shall  be  appointed  by  the  board  of  county  conin'.is- 
sioners  and  shall  consist  of  one  resident  of  each  incorporated  city 
in  the  county  and  one  additional  resident  of  each  county  coninns- 
sioner's   district,   plus   not   more   than   three  additional   membiT.s   at       I 
large  as  shall  be  determined  by  the  board  of  county  commi.^.sn>r.'Ts. 
Vacancies  upon  the  committee  shall  be  filled  in  the  same  mamiL-r  as      i 
members  are  originally  appointed.   The  committee  shall  have  at  kasl      ' 
one  hundred  twenty  days  in  which  to  consider  the  question  and  :ile      ; 
its  final  report  but  after  one  hundred  twenty  days  the  committee 
may  be  discharged  by  motion  of  the  board  of  county  commissioners. 
The  word  "committee"   when  used   in  this  chapter   shall  mean  the 
county  consolidation  committee. 

Source:  S.  L.  1965,  ch.  98,  §  1. 

11-05.1-02.  Chairman— Secretary — Quorum. — The  committee  sh.all 
select  its  own  chairman  and  shall  appoint  one  of  its  members  as  socre- 
tary.  A  majority  of  the  committee  shall  constitute  a  quorum  and  a 
majority  of  such  quorum  may  act  upon  all  matters  properly  Un'ore 
the  committee. 

Source:  S.  L.  1965,  ch..58.  §  1. 

11-05.1-03.  Powers  and  duties. — ^The  committee  shall  have  the  fol- 
lowing powers  and  duties: 

1.  To  study  or  prepare  a  plan  to  consolidate  the  county  with  oiu- 
or  more  adjoining  counties  or  study  and  propose  an  aliernalu*- 
form  of  county  government  as  authorized  by  law; 

2.  To  hold  meetings  and  hold  public  hearings  to  consider  i)ri)iv.-.;i!H 
which  may  be  submitted  by  electors  of  the  county  or  ail  join  hik* 
counties  or  obtain  public  views  upon  plans  prepared  by  ll>o 
committee;  and 

8.    To  publish  once  in  one  or  more  newspapers  having  general  cir- 
culation in  the  county  one  week  in  advance  the  date  and  litn.-.H  t>f 
public  hearings. 
Scarce:  S.  L.  1965,  ch.  hs.  §  1. 

11-05.1-01.  Approval  of  consolidation  plan.- If  the  committor  nhiUI 
approve  a  consolidation  plan  it  shall  submit  a  report  and  "  map 
showing  the  boundaries  of  the  proposed  county  consolidalicn  l^.»  the 
board  of  county  commissioners  of  the  county  and  of  »';uh  ii::tct.«d 
adjoining  county.  Such  reports  may  also  be  made  uvailal-i.*  to  nil 
interested  persons.  When  such  reports  and  maps  have  U«n  r.-vi-ivcd 
by  the  respective  boards  of  county  commissioners,  the  buiird  of  iwunty 
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commissioners  of  the  county  to  be  consolidated  and  the  board  of  county 
commissioners  of  all  affected  adjoining  counties  shall  act  pursuant  to 
sections  11-05-04  through  11-05-27. 
Source:   S.  L.  1965,  cb.  98,  §  1. 

11-05.1-05.  Approval  of  new  county  government  plan. — ^If  the  com- 
mittee shall  recommend  a  new  form  of  county  government  among  the 
optional  plans  provided  by  law,  they  shall  submit  a  report  of  their 
findings  to  the  board  of  county  commissioners.  If  the  plan  submitted 
by  the  committee  is  the  consolidated  office  form  of  government,  the 
board  of  county  commissioners  shall  proceed  as  provided  in  chapter 
11-08  or  if  the  plan  is  that  of  county  managership  form  then  the 
board  of  county  commissioners  shall  proceed  as  provided  in  chapter 
11-09. 

Soarce:  S.  L.  1965,  ch.  98,  §  1. 

11-05.1-06.  Expenses. — Each  member  of  the  committee  shall  receive 
from  the  county  his  actual  and  necessary  expenses  incurred  by  him  in 
attending  scheduled  meetings  and  in  performance  of  his  official  duties 
in  the  same  manner  and  amounts  as  members  of  the  board  of  county 
commissioners,  but  shall  receive  no  salary  or  compensation  for  services 
performed.  All  expenses  of  the  committee  shall  be  paid  from  county 
funds  after  approval  of  such  expenses  by  the  board  of  county  commis- 
aioners  in  the  same  manner  as  other  general  county  expenses. 

Sotirce:  S.  L.  1965.  ch.  98,  §  1. 


CHAPTER  11-06 
CHANGING  COUNTY  UNES 


Section 
11-06-01 


Changing  county  lines  by 
transfer  of  territory  from 
one  county  to  another  au- 
thorized— Petitions  required. 

11-06-02  Area  and  population  require- 
ments of  county  after 
change  in  boundaries — When 
petition  disregarded. 

11-06-03  Election  required — Duties  of 
boards  of  county  commis- 
sioners. 

11-06-04  Election— Notice — Ballot— Re- 
turns. 

11-06-05  Petition  and  election  within 
three  years  of  prior  elec- 
tion. 


Section 

11-06-06  When  territory  transferred — 
Assessment  of  taxes — Judi- 
cial and  official  proceedings 
— ^Township  officers  continue 
in  office. 

11-06-07  Debts  of  transferred  territory 
— Payment  to  county  from 
■which  transferred. 

11-06-08  Redistricting  when  county  en- 
larged. 

11-06-09  When  territory  less  than  one 
congressional  township — 
Election. 


11-06-01.  Changing  county  lines  by  transfer  of  territory  from  one 
county  to  another  authorized — Petitions  required. — Territory  may  be 
transferred  from  one  county  to  another  by  compliance  with  the  provi- 
sions of  this  chapter.  A  majority  of  the  qualified  electors,  as  deter- 
mined by  the  vote  cast  for  the  office  of  governor  at  the  last  general 
election,  residing  in  any  territory  comprising  an  area  of  not  less  than 
one  congressional  township,  may  petition  the  board  of  county  commis- 
sioners of  the  county  in  which  they  reside,  and  the  board  of  county 
commissioners  of  the  county  to  which  they  desire  territory  transferred, 
for  permission  to  have  the  territory  described  in  the  petition  trans- 
ferred from  one  county  to  another.  Such  petition  shall  be  presented 
to  the  boards  of  county  commissioners  of  the  counties  affected  at 
least  sixty  days  before  a  general  election. 

Source:  R.  C.  1895,  §  1847;  R.  C.  1899,      rel.   Ulander  v.  County  Comrs.,   49   ND 


11847;  R.  C.  1905,  §2323;  S.  L.  1911, 
ch.  107,  §1;  C.  L.  1913,  §3199;  R.  C. 
1943,  §  11-0601. 

Reduction  in  Area. 

Petition  to  detach  six  townships  from 
one  county  and  transfer  same  to  an- 
other county  violated  section  167  of 
the  Btate  constitution  where  it  would 
reduce  county  from  twenty-four  town- 
ships  to   eighteen   townships.    State   ex 


151,  190  NW  5-19. 
Collateral  References. 

CountiesC=9.  10,  13. 

14  Am.  Jur..   Counties.   §§  14.   15. 

20  C.  J.  S.  Counties,  §§  23-41. 

Challenging  acts  or  proceedings  by 
which  its  boundaries  are  affected,  right 
of  county  as  to,  86  ALR  1373. 
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11-06-02.  Area  and  population  requirements  of  county  after  change 
in  boundaries — When  petition  disregarded. — The  area  of  a  county  shall 
not  be  reduced  to  less  than  twenty-four  congressional  townships  nor 
shall  the  population  of  a  county  be  reduced  to  less  than  five  thousand 
bona  fide  inhabitants  under  the  provisions  of  this  chapter.  Any  peti- 
tion which  would  effect  a  reduction  in  an  organized  county  contrary 
to  the  provisions  of  this  section  shall  be  disregarded. 

Source:  N.  D.  Const.,  §  167;  R.  C.  1895,      Art.  55,  June   25,   1940,   S.   L.   1941,  p. 
§1850:   R.  C.  1899.   §1850;   R.  C.   1905,      587,  §1;  R.  C.  1943,  §  11-0602. 
82326;  C.  L.  1913,  §3202;  Const.  Amd. 

11-06-03.  Election  required — Duties  of  boards  of  county  commis- 
sioners.— The  boards  of  county  commissioners  to  which  petitions  are 
addressed  under  the  provisions  of  this  chapter  shall  order  an  election 
to  be  held  in  their  respective  counties  to  vote  upon  the  question  of 
the  change  in  county  lines  specified  in  the  petitions  if  the  petitions 
comply  with  the  requirements  of  this  chapter.  Such  election  shall  be 
held  at  and  in  connection  with  the  general  election  ne.xt  following 
the  filing  of  the  petitions. 

Source:  R.  C.  1895,  §  1847;  R.  C.  1899,  transfer  of  six  townships  of  the  county 

}1847;    R.   C.   1905,   §2323;   S.   L.   1911,  to  another  county  where  the  petition  to 

ch.   107,   §1;   C.   L.   1913,   §3199;   R.   C.  transfer  would  reduce  the  county  from 

3943,  1 11-0603.  twenty-four  townships  to  eighteen  to%vn- 

.     .  ships  in  violation  of  section  167  of  the 

Duties  of  County  Commissioners.  gtate  constitution.    State  ex  rel.  Ulander 

Mandamus    would   not   lie    to   compel  v.    County    Comrs.,    49    ND    151,    190 

county  commissioners  to  submit  to  the  NW  549. 
voters  of  the  county  the  question  of  the 

11-06-04.  Election  —  Notice  —  Ballot  —  Returns. — The  notice  of  an 
election  to  change  the  boundaries  of  a  county  shall  contain  a  descrip- 
tion of  the  territory  proposed  to  be  transferred,  the  name  of  the 
county  from  which,  and  the  name  of  the  county  to  which,  the  transfer 
is  intended  to  be  made.  The  notice  shall  be  posted  as  required  for 
general  elections.  The  ballot  to  be  used  at  the  election  shall  be  in  sub- 
stantially the  following  form : 

Shall (describe  the  territory)  be  transferred  from  the 

county  of (name  county)  to  the  county  of 

(name  county)  ?  - 

Yes    D 

No n 

The  result  of  the  election  shall  be  reported  to  the  secretary  of  state. 

Source:   R.   C.    1895.   §§  1847   to   1849;  20  C.  J.  S.  Counties,  §  29;  29  C.  J.  S 

R.  C.  1899,  §§  1847  to  1849;  R.  C.  1905,  Elections,  §§  241-244. 
5§2323   to  2325:    C.  L.   1913,   §§3199   to 

8201;  R.  C.  1943,  §  11-0604.  Comment    note:     Statutory    provision 

»s    to    manner    and    time    of    notice    of 

Collateral  References.  special  election  as   mandatory  or  direc- 

Countie3C=14;   Election3C=39-42.  tory,  119  ALR  661. 

18  Am.  Jur.,  Elections,  §§  105-111. 
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Special  election,  validity  of,  as  affected  Failure  of  officers   to   give   notice   of 

by  publication  or  dissemination  of  matter      election    as    a    punishable    offense,    13-1 
or  information  extrinsic  to  the  question      ALR   1257, 
as  submitted,  regarding  nature  or  effect 
of  the  proposal,  122  ALR  1142. 


11-06-05.  Petition  and  election  within  three  years  of  prior  election. — 
If  an  election  has  been  held  on  a  petition  filed  under  the  provisions 
of  section  11-06-01  and  the  result  has  been  adverse  to  the  petitioners, 
it  is  discretionary  with  the  boards  of  county  commissioners  whether 
or  not  another  election  shall  be  held  on  a  petition  to  transfer  the  same 
territory  if  such  petition  is  presented  within  three  years  from  the 
time  of  holding  the  former  election. 

Source:  R.  C.  1895,  §  1853;  R.  C.  1899, 
J 1853;  R.  C.  1905,  §2328;  C.  L.  1913, 
9  3204;  R.  C.  1943,  §  11-0605. 


11-06-06.  When  territory  transferred — Assessment  of  taxes — Judi- 
cial and  official  proceedings — Township  officers  continue  in  office. — If  a 
majority  of  the  qualified  electors  in  each  of  the  counties  affected 
voting  on  the  question  shall  favor  transferring  the  territory,  such 
territory,  on  the  first  day  of  March  succeeding  the  election,  shall  become 
a  part  of  the  county  to  which  the  transfer  was  proposed  to  be  made. 
The  assessment  and  collection  of  taxes  and  judicial  and  other  official 
proceedings  commenced  prior  to  such  first  day  of  March  shall  be  con- 
tinued, prosecuted,  and  completed  in  the  same  manner  as  if  no  transfer 
had  been  made.  All  township  officers  within  the  transferred  territory 
shall  continue  to  hold  their  offices  within  the  county  to  which  such 
territory  is  transferred  until  their  terms  of  office  expire. 

Source:  R.  C.  1895,  §  1849;  R.  C.  1899, 
81849;  R.  C.  1905,  §2325:  C.  L.  1913, 
§3201;  R.  C.  1943,  §11-0606. 


11-06-07.  Debts  of  transferred  territory — Payment  to  county  from 
which  transferred. — Territory  transferred  under  the  provisions  of  this 
chapter  shall  not  be  released  from  the  payment  of  its  proportion  of 
the  debts  of  the  county  from  which  it  was  transferred.  Such  proportion 
shall  be  collected  by  the  county  to  which  the  territory  is  transferred 
at  an  equal  or  greater  rate  than  is  levied  and  collected  in  the  county 
from  which  the  territory  was  transferred,  such  rate  to  be  ascertained 
by  the  certificate  of  the  county  auditor  of  the  county  from  which 
the  territory  was  transferred.  When  the  funds  for  the  payment  of 
such  indebtedness  are  collected,  such  funds  shall  be  paid  over  to  the 
county  entitled  thereto.  When  the  county  to  which  territory  is  trans- 
ferred is  indebted,  the  board  of  county  commissioners  of  such  county 
shall  release   the   transferred    territory    from    the   payment   of   such 
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Indebtedness  to  an  amount  equal  to  that  which  the  territory  is  required 
to  pay  to  the  county  from  which  it  was  transferred. 

Source:  R.  C.  1895,  §§  1851,  1852;  R. 
C.  1899,  §§  1851,  1852;  R.  C.  1905,  §  2327; 
C  L.  1913,  §  3203;  R.  C.  1943,  §  11-0607, 


11-06-08.  Redistricting  when  county  enlarged. — Whenever  the  bound- 
aries of  any  organized  county  shall  have  been  enlarged  by  the  addition 
thereto  of  any  additional  territory,  the  board  of  county  commissioners 
of  such  county  shall  redistrict  the  county  into  commissioner  districts 
immediately.  Such  redistricting  may  be  done  at  a  regular  or  special 
meeting.  The  districts  shall  be  made  as  regular  and  as  compact  in 
form  as  practicable  and  as  nearly  equal  in  population  as  possible,  but 
no  new  district  shall  be  so  formed  that  any  two  of  the  then  acting 
commissioners  shall  reside  in  the  same  district. 

Source:  S.  L.  1905,  ch.  71,  §§  1,  2;  R. 
C.  1905,  §23-10;  C.  L.  1913,  §3216;  R. 
C.  1943,  §  11-0608. 


11-06-09.  When  territory  less  than  one  congressional  township — 
Election. — ^\Vhen  a  majority  of  the  legal  voters  of  a  territory  containing 
less  than  one  congressional  township  shall  petition  the  boards  of  county 
commissioners  as  provided  in  section  11-06-01,  such  boards,  in  their 
discretion,  may  order  elections  to  be  held  as  provided  in  this  chapter 
to  pass  upon  the  question  of  the  change  in  county  lines  prayed  for  in 
the  petitions. 

Source:  R.  C.  1895,  §  1853;  R.  C.  1899,  '•  .  • 

§1853;  R.  C.  1905,  §2323;  C.  L.  1913, 
5  3204;  R.  C.  1943,  §11-0609. 


CHAPTER  58-03  '  " ' 

POWERS  OF  TOWNSHIP  AND  OF  ELECTORS  OF  THE  TOWNSHIP  * 


Section 
68-03-01 
68-03-02 


Powers  of  township. 
Powers   of   township    limited. 
68-03-03     Acts  of  township  to  be  in  cor- 
porate name. 
68-03-04    Townships  provide  for  confine. 

mcnt  of  prisoners. 
68-03-05     Notice  to  be  given  that  town- 
ship is  providing  jail. 
68-03-00    Township  charges  and  levies. 
68-03-07     Powers  of  electors. 
68-03-08     Establishment    of    public     li- 
brary and  reading  room  — 
Repealed. 
68-03-09     Township  electors  shall  desig- 
nate public  places  for  post- 
ing notices. 
*Only    §§     58-03-01,     58-03-02, 
58-03-06    and    58-03-07    are    reproduce 


Section 

58-03-10  Township  bylaws— Clerk  must 
publish  and  record  —  On 
whom  binding. 

68-03-11  Establishment  of  zoning  dis- 
tricts— Limitation — Scope  of 
toning  regulations  and  re- 
strictions. 

C8-03-12  Basis  for  township  zoning  reg- 
ulations and   restrictions. 

68-03-13  Township  zoning  co.Tiiuissions 
•^Membership — Reports  and 
recommendations  —  District 
boundaries  —  Hearings  — 
Notice. 

68-03-14     Violation    of    zoning    regula- 
tions and  restrictions — Rem- 
edies. 
-03-15    Appeals. 


58-03-01.     Powers  of  township. — Each  township  is  a  body  corporate 
and  has  capacity: 

1.  To  sue  and  be  sued ;  -  • 

2.  To  purchase  and  hold  lands  within  its  limits  and  for  the  use  of 
its  inhabitants  subject  to  the  powers  of  the  legislative  assembly; 

3.  To  make  such  contracts  and  purcha.se  and  hold  such  personal 
property  as  may  be  necessary  for  the  exercise  of  its  corporate 
or  administrative  powers ;  and 

4'.  To  make  such  orders  for  the  disposition,  regulation,  or  use  of  its 
corporate  property  as  may  be  deemed  conducive  to  the  interests 
of  its  inhabitants. 


Source:  S.  L.  1883,  ch.  112.  sub.  ch.  1, 
§8;  R.  C.  1895,  §2537;  R.  C.  1899, 
§2537;  R.  C.  1905,  §3058;  C.  L.  1913, 
§4083;  R.  C.  19-J3,  §58-0301. 

Cross-Referenccs. 

Authority  to  acquire,  operate,  and  reg- 
elate airports,  see  j  2-02-01. 

Beer  or  liquor  licenses,  see  §  5-01-07. 

Lease  land  for  oil  and  gas  develop- 
ment, see  §  38-09-02. 

Motor  vehicle  and  aircraft  insurance, 
see  §39-01-08. 

Political  subdivisions  authorized  to 
carry  liability  insurance,  defense  of  im- 
munity not  available  to  insurers,  see 
§  40-43-07. 

Suits  by  and  against  townships,  see 
ch.  58-14. 

Township  may  accept  devises,  be- 
quests, legacies,  and  gifts,  see  §  1-08-0 1. 

Water  conservation  projects,  see  §  61- 
02-24.1. 

Weed  control  authorities,  see  §  63- 
01.1-07. 

Acts  of  Officers. 

The  township  is  liable  for  damages  to 
'  private  property  arising  out  of  the  acts 
'  of  its  ofticers  under  color  of  ortice,  even 
,  though  the  acts  were  carried  out  in  an 
I  unauthorized  manner.  Township  of  Noble 
V.  Aasen.  8  NO  77.  70  NW  yyo. 

Negligence  of  Odicers. 

A   township   is   not  liable   for  a   pcr- 

'  tonal   Injury   received   by  reason   of   the 

I   negligence  of  a  township  otticer  in  fail- 

;   Ing  to  keep  a  bridge  in  repair.    Vail  v. 


Bonds,  provisions  governing,  see  ch. 
21-03. 

Certificates  of  indebtedness,  see  ch. 
21-02. 

Joint  exercise  of  governmental  powers, 
see  ch.  54-40. 

Joint  ownership  of  public  buildings 
and  grounds,  see  §  48-0-1-01. 


distinguished  in  8  ND  77,  76  NW  990, 
79  ND  495,  57  NW  2d  588. 

Purchase  of  Land. 

A  township  has  no  power  to  purchase 
land  outside  its  boundaries.  Pierce  Town- 
ship of  Barnes  County  v.  Ernie,  74  ND 
16,  19  NW  2d  755. 

Statute  of  Limitations. 

A  township  is  subject  tq  statutes  of 
limitation  with  respect  to  actions 
brought  by  it.  Lakeville  Township  v. 
Northwestern  Trust  Co.,  74  ND  30C,  22 
NW  2d  591. 

Ultra  Vires  Acts. 

Where  a  township  board  has  pur- 
chased real  eitate  for  the  township  by  a 
consummated  transaction  which  exceed- 
ed the  authority  of  the  board,  the  fact 
that  the  transaction  was  ultra  vires  does 
not  prevent  title  from  passing  to  the 
township.  Pierce  Township  of  Barnes 
County  v.  Ernie,  74  NU  16,  la  NW  2a 
756. 

Collateral   References. 

TownsC=l5  et  seq. 
52   Am.   Jur.,  Towns   and   Townships, 
§  24  et  seq. 


58-03-02.  Powers  of  township  limited.— No  township  .shall  possess 
or  e.xcrcjse  any  corporate  powers  except  these  enumerated  in  this 
chapter,  tliose  specially  given  by  law,  and  those  necessary  to  the  exer- 
cise of  the  powers  enumerated  or  granted. 

Source:  S.  L.  18S3,  ch.  112,  sub.  ch.  1,  §2538;  R.  C.  1005,  §3059-  C  L  1913 
S9;    R.    C.    1895,    §2538;    R.    C.    1899,      S  4084;   R.  C.  1943,  §  58-0302. 

58-03-06.     Township    charges    and    levies. — The    following    shall    ;» 
deemed  township  charges: 

1.  The  compensation  of  township  officers ; 

2.  Contingent  e.xpenses  necessarily  incurred  for  the  use  and  ben..:.; 
of  the  township; 

3.  The  moneys  authorized  to  be  raised  by  the  vote  of  the  tov.i.i?:.:. 
meeting  for  any  township  purpose ; 

4.  Each  sum  directed  by  law  to  be  raised  for  any  towTiship  purpose. 
Source:     S.  L.  1883,  ch.  112,  sub.  ch.      Cross-Reference. 

§423G;    1925    Supp.,    §4230;    S.    L.    192'J, 

ch.  247,  §1;  R.  C.  1943,  §58-0300.  Collateral   References. 

TownsC=43. 

87  C.  J.  S.  Towns,  §  11. 

58-03-07.     Powers  of  electors. — The  electors  of  each  township  h;/.<- 
the  power  at  the  annual  township  meeting: 

1.  To  establish  one  or  more  pounds  within  the  township,  to  c'c*<r 
mine  the  location  of  the  pounds,  to  determine  the  nu.iibe.--  ■  . 
poundmasters  and  to  choose  the  poundmasters,  and  to  di--;-.':-- 
tinue  pounds  which  have  been  established ; 

2.  To  select  the  township  officers  required  to  be  chosen ; 

3.  To  direct  the  institution  or  defense  of  actions  in  all  cor.'..'.- 
versies  where  the  township  is  interested; 

4.  To  direct  the  raising  of  such  sums  of  as  they  may  deem  nccc—.^r- 
to  prosecute  or  defend  actions  in  which  the  township  is  i;:'--'- 
ested ; 

5.  To  make  all  rules  and  regulations  for  the  impounding  of  an."n-;."- 

6.  To  make  such  bylaws,  rules,  and  regulations  as  may  be  dto:v ■•: 
necessary  to  carry  into  effect  the  powers  granted  to  the  ti'-:- 
ship; 

7.  To^ impose  penalties  not  exceeding  ten  dollars  for  each  oif.:-- 
on  persons  offending  against  any  rule  or  regulation  estabk^'r.-.o 
by  the  township ; 

8.  To  apply  penalties  when  collected  in  such  manner  as  they  dct."- 
most  conducive  to  the  interests  c  f  the  township; 


9.  To  ratify  or  reject  recommendations  offered  by  the  board  of 
township  supervisors  for  the  expenditure  of  funds  for  the  pur- 
pose of  purchasing  building  sites  and  for  the  purchase,  location, 
erection,  or  removal  of  any  building'  or  erection  for  township 
purposes.  No  recommendation  shall  be  adopted  except  by  a  two- 
thirds  vote  of  the  electors  present  and  voting  at  any  annual 
township  meeting; 

10.  To  authorize  and  empower  the  board  of  township  supervisors 
to  purchase  liquids,  compounds,  or  other  ingredients  for  the 
destruction  of  noxious  weeds,  and  sprinklers  to  be  used  in  spray- 
ing said  liquids  or  compounds.  No  township  shall  purchase 
more  than  two  such  sprinklers  in  any  one  year; 

U.  Repealed  by  S.  L.  1949,  ch.  343,  §  1 ; 

12.  To  authorize  aid  to  a  district  fair  association  within  the  limits 
provided  in  title  4,  Agriculture; 

13.  To  authorize  the  levy  of  township  taxes  for  the  repair  and  con- 
struction of  roads  and  bridges  and  for  other  township  charges 
and  expenses  within  the  limits  prescribed  in  title  57,  Taxation; 

14.  To  direct  the  expenditure  of  funds  raised  for  the  repair  and  con- 
struction of  roads  within  the  limits  provided  in  title  24,  High- 
ways, Bridges,  and  Ferries ; 

15.  To  authorize  the  dissolution  of  the  township  in  the  manner  pro- 
vided in  this  title ; 

16.  To  authorize  the  purchase  and  maintenance  of  dipping  tanks  as 
provided  in  title  36,*  Livestock; 

17.  To  authorize  the  purchase  of  township  fire-fighting  equipment 
in  the  manner  provided  in  title  18,**  Fires;  and  to  authorize  the 
entering  into  a  contract  for  fire  protection  as  provided  for  in 
section  18-06-10 ;  and 

18.  To  establish  a  fund  for  the  eradication  of  gophers,  prairie  dogs, 
crows,  and  magpies. 

19.  To  authorize  the  expenditure  of  township  funds  for  weather 
modification  activities. 

Source:  S.  L.  1883,  ch.  112,  sub.  ch.  1,  1031,  ch.  303,  §  1;  R.  C.  1943,  §  58-0307- 

iiJlS,  100,   101,   112.   113;    1895.   eh.   91,  S.    L.    1949,    ch.    343,    §1;    1957    Supp., 

§3;  R.  C.  1895,  §§  2542,  2G39,  2640,  2G52,  §  58-0307;  S.  L.  1963,  ch.  71,  §  14;  1969 

2653,  2670;  S.  L.  1897,  ch.  139.  §5  1  to  3:  ch.  226,  §  2. 
R.   C.    1899.    §5  2342,    2639,    2640.    2632. 

2653,  2670,   2680a;    S.   L.   1901,  ch.   151,  •>'ote- 

S2;    1903,    ch.    172,    §1;    R.    C.    1905,  Chapter  36-19,  rehtinp  to  dippinjr  sta- 

§51540,  S063,  3176,  3193.  3194,  3221:  S.  tions,  was  repealed  by  section  1  of  chap. 

L.  1907,  ch.  253,  §  1;   1909.  ch.  223.  §  1;  ter  254  of  the  1965  Session  Laws. 

1911,  ch.  149,  §1;   C.  L.  1913,   §§2012,  ,  ^, 

2151,  4088,  4236,  4249,  4250,  4277;  .S.  L.  ^"'*' 

1915.  ch.  261,  §  1;  1917.  ch.  Ill,  §  1;  1919,  T}  ;   provisions   of  ch.   18-06.   rclatinj^ 

«h.  231,  §1;  1925  Supp..  §§2151.  2785al,  to    t  Jrchase    of    township    fire-fifchtinp 

■*089al,   4236;   S.   L.    1927,  ch.    197.   §1;  equii  ment  were  repealed   by  section   14 

1927,   ch.    199,    §  1;    1929,    ch.    235,    §  8;  of  chapter  165  of  the  1957  Session  Laws. 
1929,  ch,  247,   §1;    1931,   ch.   302,    §1; 
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Section 

Section 

68-06-01 

General  powers  and  duties  of 
board   of   township    supervi- 

58-06-05 

sors. 

58-06-OG 

68-06-02 

Compensation    of    supervisors. 

58-06-07 

68-06-03 

Regular  meetings  of  board  of 

• 

township  supervisors — When 
held. 

58-06-08 

68-05-04 

May  hold  adjourned  and  spe- 

58-06-09 

cial  meetings, 
is    reproduced 

58-06-10 

Only    §58-06-01 

BOARD  OF  TOWNSHIP  SUPERVISORS 

Where  mectincjs  of  board  of 
supervisors    held. 

Quorum  of  the  bo.ird. 

Board  of  township  supervi- 
sors to  elect  chairman. 

Approve  bonds  of  township 
officers. 

Audit  accounts. 

Business  with  board  —  When 
to  appear. 

58-06-01.  General  powers  and  duties  of  board  of  township  super- 
visors.— The  board  of  towTiship  supervisors  shall  have  the  following 
powers  and  duties: 

1.  To  manage  and  control  the  affairs  of  the  township  not  com- 
mitted to  other  township  officers; 

2.  To  draw  orders  on  the  township  treasury  for  the  disbursement 
of  township  funds ; 

8.  To  recommend  to  the  electors  the  expenditure  of  a  stilted  amount 
for  the  purpose  of  purchasing  building  sites,  and  for  purchas- 
ing, erecting,  locating,  or  removing  any  building,  township  hall, 
or  library  building  for  the  use  and  benefit  of  the  town.ship; 

4.  When  a  city  which  is  laid  out  into  streets  is  included  within  the 
limits  of  the  township,  to  cause  improvements  to  be  made  in  any 
street  that  may  be  needed  as  a  highway  if  the  city  neglects  to 

'  make  the  improvements ; 

5.  To  prosecute  all  actions  rpon  bonds  given  to  it  or  previous  boards; 

6.  To  sue  for  and  collect  all  penalties  and  forfeitures  incurred  by 
any  officer  or  inhabitant  of  the  township  when  no  other  pro- 
vision is  made ; 

7.  To  prosecute  any  action  for  trespass  committed  on  any  public 
enclosure,  highway,  or  property  belonging  to  the  township ; 

8.  To  pay  all  money  collected  by  it  for  the  township  to  the  towm- 
ship  treasurer ; 

9.  To  levy  the  annual  taxes  for  the  ensuing  year  as  voted  at  the 
annual  township  meeting; 

10.  To  grant  to  any  person  the  right  of  way  for  the  erection  of  tele- 
phone lines,  electric  light  systems,  or  gas  or  oil  pipeline  systems 
over  or  upon  public  grounds,  streets,  alleys,  or  highways; 

11.  To  appoint  the  township  overseer  of  highways ; 

12.  To  provide  funds  for  the  extermination  of  bots  as  provided  in 
title  36,*  Livestock; 

13.  To  purchase  road  machinery  and  tools ; 

14.  To  be  and  act  as  a  board  of  health ; 

15.  To  perpetuate  survey  markings; 

16.  To  erect  and  maintain  guideposts  on  the  highways  and  other 
ways  within  the  township   at  such  places  as  are  necessary  or 

•  convenient  for  the  direction  o  '  travelers ;  and 

17.  To  examine,  compare,  and  balance  the  books  of  the  township 
clerk  and  the  treasurer  at  t  le  annual  meeting  in  March  of  each 
year; 

18.  To  pay  all,  or  a  part  of  the  cost  of  electricity  used  in  electrically 
lighting  the  streets  of  citic.  located  within  the  township. 

Source:  S.  L.  18S3,  ch.  112,  sub.  ch.  1,  1911.  ch.  CSS.  5  1;  1913.  ch.  50,  §  9;  1913. 

85  60   CO  to  C2.  IOC;  1S95.  ch.  17.  §  J;  R.  ch.  Sd.  §  1;  1913.  ch.  92,  §  1;  C.  L.  1913. 

C     1895     §§1970,    2531.    2593    to    2  vJO.  §§  1979.  lyuOm,  :;348.  JHo.  4192  to  4194, 

2646-  S.'l.  1S99.  ch.  140.  §1;   1899    ch.  4242.  4247.  42SG.   5144;   S.   L.    1915,   ch. 

150   §  1-  R.  C.  1809,  5S  1115a,  1970.   .581.  200,  §  1;   1925.  ch.   183,  §  1;   192:.  Supp.. 

2598  to  2000   2C4C,  .022.-,a;  S.  L.  19'  J.  ch.  5§  l9U0n>.  5144:  S.  I-.  1929.  ch.  2::5.  §  S; 

190    §  1-  1905    th.  52,  §  1;   1905.  ch.  ISO.  lU-"!,  ch.  201.  5  1;  1037.  ch.  10.  5  3;  R.  C. 

§1;'    R.'  C.    1905.    55  MOC.    2;r.H,    3110,  194.i.  §  58-Oi;01:  S.  L.  lOr.O.  ch.  405.  §1; 

3133    to    3135.    31S2.   :il8|-,   4033;    S.    L.  1907,  ch.  323,  §  201. 
1007    ch    9r.-,    s -» -vinorh 


CHAPTER  58-02 


CREATION.  CONSOLIDATION,  DIVISION,  AND  DISSOLUTION 


Section 
58-02-01 


58-02-02 


58-02-03 
58-02-04 


58-02-06 
58-02-07 


58-02-08 
58-02-09 


58-02-11 
58-02-12 


Orgranization  of  township  — 
Petition — Election. 

Commissioners  report  to  coun- 
ty auditor. 

Name  of  towTship. 

County  auditor  transmits  name 
and  report  to  state  auditor. 

Duty  of  state  auditor  when 
similar  names  are  adopted 
by  different  townships. 

First  township  meeting:. 

Changing-  boundary  lines  of 
township. 

Fractional  township  —  Annex- 
ing to  another  township. 

Annexin;;;  parts  of  township 
divided  by  river  froin  rest 
of  township. 

Division  of  township  in  which 
there  are  two  or  more  mu- 
nicipalities. 

Uniting:  congressional  town- 
ships into  ci\'il  townships. 

Notice  to  board  of  supervisors 
when  change  is  made  in 
township  boundaries. 

Obligation  to  pay  taxes  as- 
sessed or  indebtedness  in- 
curred prior  to  township  al- 
teration continues. 
Consolidating  townships — Ma- 
jority of  supervisors  and 
clerks  of  townships  affected 
determine  amount  due. 


SectTon 

58-02-28     "UHien    township    dissolved    — 
..     Disposition  of  property  and 

records. 
58-02-29     Personal    rights    not    affected 

by  township  dissolution. 


Section 
58-02-15 


58-02-17 

58-02-18 
58-02-19 
58-02-20 
58-02-21 

58-02-22 

5S-02-23 
58-02-24 
58-02-25 

58-02-26 

58-02-27 


Ct'ermination  of  assets  and 
liabilities  of  territory  de- 
tached from  one  civil  town- 
ship and  attached  to  another- 

Determination  of  net  assets  of 
township  to  which  territory 
is  annexed  and  of  annexed 
territory. 

Determination  of  prorata 
amount  due  from  anne.xed 
territory. 

Tax  levies  against  territory 
annexed. 

DiNTsion  of  organized  town- 
ship —  Requirements. 

Division  made  on  congres- 
sional township  lin£3. 

Petition  for  and  notice  of  ap- 
plication for  division — Publi- 
cation. 

Board  of  county  commission- 
ers may  establish  new  town- 
ship. 

Division  of  assets  and  liabili- 
ties of  the  original  township. 

Obligations  of  original  to\vn- 
ship   enforced. 

Dissolution  of  to\vn3hip — Peti- 
tion —  When  considered  by 
supervisors. 

Question  of  dissolution  sub- 
mitted at  annual  meeting — 
Notice. 

Vote  on  question  of  dissolu- 
tion—  Form  of  ballot — Re- 
sult. 


■  section 

58-02-30  To^vnship  attached  to  oDier 
assessment  district  —  Lev^ 
for  payment  of  towTiship 
debts. 

58-02-31  Duty  of  county  auditor  on  dis- 
solution. 

68-02-32  Proof  of  signatures  on  peti- 
tion. 


*Only    §§    58-02-07,     58-02-08,    58-C2-09,    58-02-10,     58-02-11 
58-02-20,    58-02-21,    58-02-22,    anc     58-02-25    are    reproduced 


•58-02-19, 


58-02-07.  Changing  boundary  lines  of  township.— The  boundary 
lines  of  an  organized  township  may  be  changed  only  in  the  manner 
provided  in  this  chapter. 

Source:    S.  L.  1883,  ch.  112.  sub.  ch.  1,      Collateral  Ueferenees. 
17;    R.    C.    1895.    §2532:    R.    C.    1899,  TownsC=G 

n.1?;  I S:  S!'//St.'-  ^  ""•  J^  *- '"-  ^°"" "'  ^»""*- 

87  C.  J.  S.  Towns,  §  15. 

68-02-08.  Fractional  township — Annexing  to  another  township.— 
The  board  of  county  commissioners  may  attach  a  fractional  congre.- 
sional  township  to  an  adjoining  tounship  within  the  same  county  or 
divide  it  between  two  or  more  townships  within  the  same  county 
upon  the  petition  of  a  majority  of  the  legal  voters  to  be  affected. 

Source:    S.  L.  1883,  ch.  112,  sub.  ch.  1,  Collateral  References. 
i2;   1885   Sp.,  ch.   PO,   §1;   R.  C.   1895,  TownsC^T-ll 

8  2527;   R.  C.  1899,   §2527;   R.  C.   1905,  52   Am.  Jur..  Towns  and  Townships, 

§3048;  S.  L.  1913,  ch.  91,  §  1;  C.  L.  1013,  §§45   46 
§  4073;  R.  C.  1943,  §  58-0208.  87  'c.  J.  S.  Towns,  §§  18-33. 

58-02-09.  Anne.\ing  parts  of  township  divided  by  river  from  rest  of 
township. — If  rivers,  lakes,  or  creeks  divide  a  civil  or  congressional 
township  and  make  it  inconvenient  to  do  township  business,  the  board 
of  county  commissioners  of  the  county  in  which  the  township  is  located 
may  annex  that  part  of  the  township  segregated  by  such  river,  lake, 
or  creek  to  an  adjoining  township  in  the  same  county  upon  the  petition 
of  not  less  than  two-thirds  of  the  legal  voters  residing  in  the  part  of 
the  township  so  segregated. 

Source:     S.  L.  1883,  ch.  112,  sub.  ch.  1,      Collateral  References. 
§2;   1885   Sp.,  ch.   50,  §1;   R.   C.   1895,         TownsC=8-ll 

§2527;  R.  C.  1899,  §2527;   R.  C.  1905,  52    c.    J.    S.    Towns    and    Townships, 

§  3048;  S.  L.  1913,  ch.  91,  §  1;  C.  L.  1913,      §§  45    46 
S  4073;  R.  C.  1943,  §  58-0209.  gl  'c.  J.  S.  Towns,  §§  18-33. 

58-02-10.  Division  of  township  in  which  there  are  two  or  more 
municipalities. — The  board  of  county  commissioners  may  divide  a 
township  in  which  there  are  two  or  more  cities,  each  containing  two 
hundred  or  more  inhabitants,  upon  the  petition  of  a  majority  of  the 
legal  voters  to  be  affected.  If  the  division  is  ordered,  it  shall  be  made  in 
the  manner  best  suited  to  the  convenience  of  the  territory  concerned. 

Source:  S.  L.  1883,  ch.  112,  sub.  ch.  1,  §  3048;  S.  L.  1913,  ch.  91,  §  1;  C.  L.  1913, 
§2;  1885  Sp.,  ch.  50,  §1;  R.  C.  1895,  §4073;  R.  C.  1943,  §58-0210;  S.  L.  1967, 
§2527;  R.  C.  1899,  §2527;  R.  C.  1905,   ch.  323,  §258. 

58-02-11.    Uniting  congressional  townships  into  civil   townships. — 

The  board  of  county  commissioners  may  unite  two  or  more  congressional 
townships  into  one  civil  township  or  may  add  not  more  than  three 
congressional  townships  to  any  congressional  township  already  or- 
ganized as  a  civil  township  when  petitioned  to  do  so  by  a  majority  of 
the  legal  voters  to  be  affected. 

Source:  S.  L.  18S3.  ch.  112,  sub.  cli.  1,   §  3048;  S.  L.  1913,  ch.  91,  §  1;  C.  L.  1913, 
§2;  1885  Sp.,  ch.  50.  SI;  R.  C.  1895,   §4073;  R.  C.  1943,  §58-0211. 
§2527;  R.  C.  1899,  §2527;  R.  C.  1905, 


tional  township  which  contains  more  than  eighteen  sections  of  land 
and  borders  on  a  lake  or  river  or  any  congressional  township  may  be 
set  off  from  the  civil  township  of  which  it  is  a  part  if: 

1.  There  are  one  hundred  or  more  inhabitants  residing  in  the  pro- 
posed township;  and 

2.  The  division  does  not  leave  less  than  one  hundred  inhabitants 
residing  in  the  township  from  which  it  is  separated. 

Source:  S.  L.  1895,  ch.  30,  §§  1  to  3;  vided  by  the  creation  of  a  new  county, 
B.  C.  1895,  §§2533  to  2535;  S.  L.  1899,  portion  remaininc:  in  original  county  is 
eh.  60,  §1;  R.  C.  1899,  ?§  2533  to  2535;  a  continuation  of  the  organized  towM- 
R.  C.  1905,  §§  3054  to  3056;  S.  L.  1909,  ship  if  it  is  a  fraction.-tl  tou-nship  quali- 
ch.  221,  §1;  C.  L.  1913,  §§4079  to  4081;  fying  under  this  section,  and  portion 
R.  C.  1943,  §  58-0219.  Included  in  the  new  county  becomes  un- 

.  organized  territory  therein.   State  ex  r-.!. 

DiTision  of  County.  Stevenson  Township  v.   Nichols,  39   SD 

Where  an  organized   township   is  di-      4,  166  N  V>  813. 

:  58-02-20.  Division  made  on  congressional  township  lines. — ^The  sepa- 
ration of  a  congressional  township  or  fractional  township  from  an  organ- 
ized civil  township  shall  be  made  only  along  congressional  townshii' 
lines.' 

Source:    S.  L.  1895.  ch.  30,  §  1;  R.  C.      1909,  ch.  221,  §  1;  C.  L.  1913,  §  4079;  R- 
1895,  §  2533;  S.  L.  1899,  ch.  60,  §  1;  R.  C.      C.  1943,  §  58-0220. 
1899,  §2533;   R.   C.   1905,   §3054;   S.  L. 

58-02-21.  Petition  for  and  notice  of  application  for  division — Publi- 
cation.— A  petition  for  the  division  of  a  township  as  provided  in  section 
68-02-19,  addressed  to  the  board  of  county  commissioners  and  signed 
by  a  majority  of  the  legal  voters  residing  within  the  proposed  town- 
ship may  be  presented  to  the  board  at  any  regular  meeting  thereof. 

■  Notice  of  the  time  and  place  of  the  hearing  on  such  petition  shall  be 
given  at  least  thirty  days  prior  to  su>h  hearing  by  the  publication  of 
such  notice  at  least  three  times  in  the  newspaper  in  which  the  pro- 
ceedings of  the  board  of  county  commissioners  are  published,  or  if 
there  is  no  such  newspaper,  the  notice  shall  be  posted  in  at  least  three 
public  places  in  the  proposed  new  township  and  in  at  least  three  public 
places  in  the  remainder  of  the  township  affected  by  the  division.  One 
of  such  notices  shall  be  posted  at  the  place  where  the  last  township 
election  was  held  for  the  township  from  which  the  separation  is  sought. 

Source:  S.  L.  1895,  ch.  SO,  §  2;  R.  C.   1913,  §  4080;  R.  C.  1943,  §  58-0221;  S.  L. 
1895,  §  2534;  S.  L.  1899,  ch.  00,  §  1;  R.  C.   1969,  ch.  538,  §  2. 
1899,  §2.534;  R.  C.  1905,  §3055;  C.  L. 

58-02-22.     Board  of  county  commissioners  may  establish  new  town- 
I   ship. — Upon  presentation  of  the  petition  described  in  section  58-02-21, 
I   together  with  proof  of  notice,  as  provided  in  such  section,  of  the  exist- 
j    ence  of  the  requirements  for  division  and  proof  that  the  petition  was 
j    signed  by  the  requisite  number  of  voters  residing  in  the  proposed 
tov\mship,  the  board  of  county  commissioners  shall  set  off  the  con- 
gressional township  or  fractional  township  described  in  the  petition  as 
a  separate  civil  township. 

Source:     S.  L.  1895,  ch.  30.  §3;  R.  C.      1890,   §2535;   R.  C.   1905,   §30.56;   C.  L. 
1895,  §  2535;  S.  L.  1399,  ch.  CO,  §  1;  R.  C.      1913,  §  4081;  R.  C.  1943,  §  58-0222. 


58-02-25.  Dissolution  of  town;  hip  —  Petition  —  When  considered  hy 
supervisors. — If  a  petition  askin ,'  for  the  dissolution  of  an  organized 
civil  township  and  setting  forth  the  reasons  therefor,  and  signed  by 
one-half  of  the  legal  voters  of  si  ch  township,  is  presented  to  the  board 
of  township  supervisors  at  leas';  ten  days  prior  to  the  second  Tuesday 
in  March  in  any  year,  the  pet  tion  shall  be  considered  by  such  board 
at  its  regular  meeting  on  the  second  Tuesday  in  [March  in  such  year. 

Source:     S.  L.  1897,  ch.  139,  §§  1  to  3;      Collateral  References. 
R.  C.  1899,  §2«;80a;  R.  C.  1905,  -3221;  TownsC=l4. 

C.  L.  1913,  §4277;   S.  L.  1Q31,  r.i.  302,  52  Am.  Jur.,  Towns   ond   Townships, 

S  1;  R.  C.  1943.  §  58-0225.  {  45. 

87  C.  J.  S.  Towns,  §  17. 


IB- 3b 


IB- 3c 


CHAPTER  58-15 
POLICE  IN  UNINCORPORATED  TOWNSITE  * 


Section 

58-15-01  Petition  for  policeman  in 
townsite  —  Contents  of  peti- 
tion. 

68-16-02  Tax  levy  for  policeman — Cer- 
tification— Extension. 

68-15-03  Bond  of  policeman — Removal 
by  board. 


Section 

58-15-04  Powers,  duties,  and  authority 
oL  policeman. 

58-15-05     Police  officer  paid  monthly. 

58-15-06  When  tax  levy  and  appoint- 
ment not  to  be  made. 

58-15-07  Collection,  payment,  and  ac- 
count of  taxes. 


58-15-01.  Petition  for  policeman  in  townsite — Contents  of  petition. — 
If  sixty  percent  of  the  electors  residing  within  the  limits  of  any  platted 
unincorporated  townsite  shall  petition  the  board  of  supervisors  of  the 
township  in  which  it,  or  the  greater  portion  thereof,  is  situated,  praying 
for  the  appointment  of  a  policeman  to  serve  as  a  night  watchman  in 
such  townsite  and  for  the  levy  of  a  tax  on  the  property  therein  to  pay 
such  officer,  and  stating  the  period  for  which  the  appointment  is  to  be 
made,  and  the  name  of  the  townsite  for  which  such  police  officer  is  to  be 
appointed,  the  board  of  township  supervisors  shall  appoint  such  officer 
for  the  period  designated  in  the  petition  and  fix  his  compensation. 

Source:  S.  L.  1905,  ch.  185.  §  1;  R.  C. 
1S05,  §2901;  C.  L.  1913,  §  3b07;  R.  C. 
1943,  §  58-1501;  S.  L.  1967,  ch.  323,  §  203. 

58-15-04.  Powers,  duties,  and  authority  of  policeman. — A  police- 
man appointed  under  this  chapter  shall  have  the  same  powers,  duties, 
and  authority  as  the  constable  of  the  township.  During  the  period  for 
which  he  is  appointed,  the  policeman  shall  patrol  the  unincorporated 
township  each  night,  and  shall  guard  against  fire,  theft,  and  burglary, 
preserve  the  peace,  and  execute  the  laws  of  this  state. 

Source:   S.  L.  1905.  ch.  185,  §5;  R.  C.      Cross-Reference. 
1905.   §2905;   C.   L.   1913,   §3911;   R.   C.  Constable's    powers,    see    §§58-10-03, 

1943,  §58-1504;  S.  L.  1967,  ch.  323,  §266.      58-10-04 


*Only    §§    58-15-01    and    58-15-OA    are    reproduced 


CHAPTER  58-16 

SIDEWALK  CONSTRUCTION  AND  STREET  LIGHT 
INSTALLATION  IN  UNINCORPORATED  TOWNSITE 


Section  ' 
68-15-01 


Petition  for  construction  of 
.  sidewalks  or  installation  of 
street  lights  in  unincorpo- 
rated townsites — Contents — 
Ordering  construction  or  in- 
stallation. 

Section 

&8-16-04    Petition   for   repair  or  recon- 
struction   of    a    sidewalk    or 
street  lights — Procedure  fol- 
.  lowed. 


Section 

58-1C-02  Notice  to  owner  to  construct 
sidewalk  —  Failure  to  con- 
struct 

58-16-03  Assessment  and  levy  upon 
property — Form. 

Section 

68-16-05  Township  supervisors  to  pre- 
scribe material  for  construe. 
tion  or  repair  of  sidewalks 
or  street  lights,  and  to  pre- 
scribe the  type  of  Ught  fix- 
ture to  be  used. 


58-16-01.  Petition  for  construction  of  sidewalks  or  installation  of 
street  lights  in  unincorporr'.ed  townsites — Contents — Ordering'  con- 
struction or  installation. — When  a  majority  of  the  lot  owners  on  any 
street  in  any  block  within  the  platted  limits  of  an  unincorporated  town- 
site  shall  petition  the  board  of  supervisors  of  the  township  in  which 
the  unincorporated  townsite,  or  the  greater  portion  thereof,  is  situated, 
praying  that  a  sidewalk  be  constructed  or  street  lights  be  installed  alon:: 
the  side  of  a  street  or  thoroughfare  within  the  platted  limits  described 
in  the  petition,  the  board,  by  resolution,  shall  order  the  construction  of 
the  sidewalk  or  a  portion  thereof  by  the  ow-ner  of  the  land  along  which 
the  sidewalk  is  to  be  built,  if  it  appears  that  the  sidewalk  described  ant- 
prayed  for  in  the  petition  is  necessary  to  connect  sidewalks  already  built 
or  that  public  convenience  and  necessity  require  its  construction,  and 
shall  order  and  make  all  necessary  contracts  and  arrangements  for  the 
installation  of  street  lights  if  the  public  convenience  or  necessity  require 
the  installation. 

Source:  S.  L.  1915,  ch.  265,  §1;  1925  S.  L.  1957,  ch.  370,  §1;  1957  Supp., 
Supp.,   §3913al;   R.   C.   1943,   §58-1601;      §  58-1601;  S.  L.  1967,  ch.  323,  §  268. 


*Only    §    58-16-01    is    reproduced 


IB- 3d 


IB-4a 


IB-4b 


40-01-03.  Judicial  notice  of  existence  and  ciiangre  of  organization  to 
be  taken  by  courts.— Courts  shall  take  judicial  notice  of  the  existence 
of  a  municipality  by  the  name  and  style  designated  at  the  time  of  its 
incorporation,  and  of  the  change  of  the  form  of  the  organization  of 
any  municipality  from  its  original  form  to  any  other  type  of  organiza- 
tion provided  by  this  title. 

Source:  Pol.  C.  1877,  ch.  24,  §  9;  S.  L.  §  8;  R.  C.  1905,  §§  2639,  2851;  S.  L.  1907. 

1887,  ch.  73,  art.  1,  §4;  1893,  ch.  129,  ch.  45,  §5;  1911,  ch.  77,  §  5-  C  L  1913 

51;  R.  C.  1895,  §§2111,  2352;  R.  C.  §§  3560,  3775,  3848;  R.  C.  1943,  §  40-0103. 
1899,  §§2111,  2352;  S.  L.  1905,  ch.  62, 

40-01-04.  Vested  rights.-  -All  rights  and  property  of  every  kind  and 
description  vested  in  any  municipal  corporation  previous  to  any  change 
in  its  form  of  organization  shall  be  vested  in  the  same  municipal  corpo- 
ration upon  its  being  incoi-porated  under  a  different  type  of  organization 
as  provided  by  this  title.  No  rights  or  liabilities  in  favor  of  or  against 
such  corporation  existing  at  the  time  of  a  change  in  the  form  of  its 
organization,  and  no  action  or  prosecution  of  any  kind  shall  be  affected 
by  such  change,  but  the  same  shall  sta^d  and  progress  as  if  no  change 
had  been  made.  When  by  reason  of  a  change  in  the  form  of  organiza- 
tion, there  is  made  available  a  different  remedy  which  is  applicable  to 
any  right  existing  before  such  change  becan  e  effective,  such  remedy 
shall  be  additional  to  the  remedies  theretofore  provided. 

Source:  S.  L.  1887,  ch.  73,  art.  1,  §6;  §2641;  S.  L.  1907,  ch.  45,  §7;  1911  ch 
R.  C.  1895,  §2113;  R.  C.  1899,  §2113;  77,  §7;  C.  L.  1913,  §§3562,  3777-  R  C* 
S.   L.    1905,   ch.    62,    §  10;    R.    C.    1905,      1943,  §  40-0104. 

40-01-05,  Ordinances  and  resolutions  remain  in  force — Legal  identity 
not  changed. — A  change  in  the  form  of  organization  of  a  municipality- 
shall  not  change  its  legal  identity  as  a  municipal  corporation.  All  ordi- 
nances and  resolutions  in  force  therein  at  the  date  of  such  change  shall 
continue  in  full  force  and  effect  until  repealed  or  amended. 

Source:  S.  L.  1887,  ch.  73,  art.  1,  §8;      Cross-Roference. 

52643;  Tl  1907!"c'h.%'57§8-:  fDU^'ch.'      J:,,^:^!  02^3^'^^  '^'''  '"''  ^^'"  ''' 
77.  §8:  C.  L.  1913.  §§  33G4,  3778;  R.  C.      ^^^^-  ^"^  ^  ^  "^"^- 
1943,  §40-0105;   S.  L.   1955,  ch.  88,  §4; 
1957  Supp.,  §  40-0105. 


CHAPTER  40-03.1 
CHANGE  FROM  COUNCIL  SYSTEM  TO  COMmSSION  SYSTEM 

Section  Section 

40-03.1-01  Change  from  council  system  40-03.1-03  Procedure  when  petition  to 
of  government  —  Petition  change    from    council    sys- 

required.  tcm  of  government  is  filed 

40-03.1-02     City  auditor  to  pass  on  suf-  — Special    election — Ballot, 

ficiency  of  petition. 

40-03.1-01.  Change  from  council  system  of  government — Petition 
required. — Any  city  which  shall  have  operated  for  more  than  six 
years  since  the  adoption  of  the  city  council  system  of  government  or 
since  the  last  election  at  which  the  question  of  changing  from  the 
council  system  was  rejected  by  the  voters,  may  change  its  organization 
thereunder  and  adopt  the  city  commission  fonn  of  government.  The 
proceeding  to  change  shall  be  initiated  by  a  petition  asking  for  such 
change  signed  by  not  less  than  forty  percent  of  the  electors  of  the  city. 
For  the  purpose  of  this  section  the  term  "qualified  electors  of  the  city" 
shall  mean  the  total  number  of  electors  voting  at  the  preceding  general 
election.  The  signatures  to  such  petition  need  not  be  appended  to  a 
single  paper,  but  one  of  the  signers  upon  each  paper  shall  make  oath 
before  an  officer  competent  to  administer  oaths  that  each  signature 
appearing  upon  such  paper  is  the  genuine  signature  of  the  person  wnose 
nanie  it  purports  to  be.  Each  petition,  in  addition  to  the  names  of  the 
signers,  shall  contain  the  nar.e,  address  and  age  of  each  petitioner. 
and  the  length  of  his  residence  in  the  city.  Any  petitioner  shall  be 
permitted  to  withdraw  his  name  from  a  petition  within  five  days  after 
the  petition  is  filed. 

Source:  S.  L.  1961,  ch.  271,  §  1.  Collateral  References. 

Municipal   Corporationse=i2-22,   62. 
Decision  under  Prior  Law.  37  Am.  Jur.,  Municipal  Corporation.^, 

The  board  of  city  commissioners  of  a      §§  7-17,  20,  74. 
city  having   the   commission   system    of         62    C.   J.    S.    Municipal    Corporations, 
government     succeeds     to     the     powers      §§  7-28, 88-90, 139, 279. 
possessed   by   the    mayor   and    the    city  . 

council  in  a  city  having^  the  council  foiTO      Law  Review. 

of  government.  Waslien  v.  City  of  Hills-  Powers   and   Procedures    of   City   and 

boro,  48  ND  1113,  188  NW  738.  Village  Governing  Boards,  31  N.  D.  L. 

Rev.  137. 

40-03.1-02.  City  auditor  to  pass  on  sufficiency  of  petition. — ^Within 
thirty  days  after  a  petition  to  change  from  the  council  system  of  gov- 
ernment is  filed,  the  city  auditor  shall  examine  the  .petition  and  ascer- 
tain from  the  voters'  register  whether  or  not  the  petition  is  signed 
by  the  required  number  of  qualified  sijmers.  He  shall  attach  to  the 
petition  his  certificate  showing  the  result  of  his  examination,  and  if  he 
finds  the  petition  to  be  insufficient  his  certificate  shall  show  the  reason 
for  such  determination.  An  insuflf  cient  petition  may  be  amended  within 
ten  days  after  the  auditor's  cerificate  is  made.  Within  thirty  days 
after  an  amended  petition  is  filed,  he  auditor  shall  make  an  examination 
thereof,  and  if  his  certificate  sh  )ws  such  amended  petition  to  be  in- 
sufficient, the  petition  shall  be  n  turned  to  the  per.son  filing  the  same 
without  prejudice  to  the  filing  O'  a  new  petition.  If  the  auditor  shall 
find  the  petition  or  the  amend-^d  petition  to  be  sufficient,  he  shall 
place  the  same  with  his  certificate  before  the  governing  body  of  the 
municipality. 

Source:  S.  L.  19G1,  ch.  271,  §2. . 


40-03  1-03  Procedure  when  petition  to  change  from  council  system 
of  government  is  filed— Special  eleciio.i— Dallot.— When  a  petition  to 
change  from  the  council  system  of  grovemment.  together  with  the  city 
auditor's  certificate  of  sufficiency.  i5?  Hied  with  the  governing  body  or  u 
municipalitv,  the  governing  body  shall  call  a  special  election  at  which 
only  the  question  of  changing  from  the  council  system  of  government 
will  be  submitted.  The  date  of  such  election  shall  not  be  less  than  thirty 
days  nor  more  than  ninety  days  after  the  date  of  the  auditor's  cer- 
tificate has  been  filed.  The  election  shall  be  conducted,  returns  thereot 
made  and  the  result  thereof  declared  in  all  respects  as  are  other  city 
elections  Notice  of  such  election  shall  be  given  by  the  publication  of  the 
proposition  to  be  voted  upon,  the  places  where  the  election  will  be  held. 
and  the  date  of  the  election,  in  each  newspaper  published  in  the  city, 
not  more  than  twenty  days  and  not  less  than  five  days  before  the  date 
of  such  election.  The  b-Ilot  to  be  used  at  the  election  provided  for  in 
this  section  shall  be  in  substantially  the  following  form: 

Shall  the  city  of change  from  its  organization 

under  the  council  system  of  government  and  become  a  city  under 
the  commission  form  of  government? 
Yes      D 
No       D 
Source:    S.  L.  1961,  ch.  271,  §3.  Special    election,    validity    of,    as    af- 

oaui«.c.    c  fected    by    publication    or    dissemination 

Collateral  References.  of   matter    or    information    extrinsic    to 

ElectionsC=39-42.  the    question    as    subrnitted.    regarding 

25  Am.  Jur.  2d,  Elections,  §§  183-199.      nature    or    effect    of   the    proposal,    122 
29  C.  J.  S.  Elections,  §§  71-75.  ALR  1142. 

Failure   of  officers   to   pve   notice   of 
Comment  note:  Statutory  provision  as      election    as    a    punishable    offense,    134 
to  manner  and  time  of  notice  of  special      ^lr  i257. 
election  as  mandatory  or  directoi-y,  119 
ALR  661. 


CHAPTER  40-03.2— Change  from  council  system 

TO  MODERN  COUNCIL  SYSTEM 

Section  Section 

40-03.2-01     Change  from  council  system  40-03.2-C3     Procedure   when   petition   to 

of    government — Petition  change  from  council  sys- 

required.  tern  of  govemincnt  is  filed 

40-03.2-02  City  auditor  to  pass  on  suffi-  — Special  election — Ballot. 
ciency  of  petition. 

40-03.2-01.  Change  from  council  system  of  government — Petition 
required. — Any  city  incorporated  as  a  city  under  the  council  form  of 
government  may  change  its  organization  thereunder  and  adopt  the 
modem  council  form  of  government.  The  proceeding  to  change  shall 
be  initiated  by  a  petition  asking  for  such  change  signed  by  not  less 
than  one-third  of  the  qualified  electors  of  the  city.  For  the  purpose  of 
this  section  the  term  "qualified  electors  of  the  city"  shall  mean  the 
total  number  of  electors  voting  at  the  preceding  general  election  of  the 
city.  The  signatures  to  such  petition  need  not  be  contained  in  a  single 
paper,  but  one  of  the  signers  upon  each  paper  shall  make  oath  before 
an  ofRccr  competent  to  administer  oaths  that  each  signature  appearing 
upon  such  paper  is  the  genuine  signature  of  the  person  whose  name  it 
purports  to  be.  Each  petition,  in  erudition  to  the  names  of  the  signers, 
shall  contain  the  address  of  each  petitioner,  and  the  length  of  his 
residence  in  the  city.  Any  petitioner  shall  be  permitted  to  withdraw  his 
name  fiom  a  petition  within  five  days  after  the  petition  is  filed. 
Source:  S.  L.  1960,  ch.  3G6,  §  1. 

40-03.2-02.  City  auditor  to  pass  on  sufficiency  of  petition. — Within 
thirty  days  after  a  petition  to  change  from  the  council  system  of  gov- 
ernment is  filed,  the  city  auditor  shall  examine  the  petition  and  ascer- 
tain from  the  voters'  register  whether  or  not  the  petition  is  signed 
by  the  required  number  of  qualified  signers.  He  shall  attach  to  the 
petition  his  certificate  showing  the  result  of  his  examination,  and  if  he 
finds  the  petition  to  be  insufficient  his  certificate  shall  show  the  reason 
for  such  determination.  An  insuificient  petition  may  be  amended  within 
ten  days  after  the  auditor's  certificate  is  made.  Within  thirty  days 
after  an  amended  petition  is  filed,  the  auditor  shall  make  an  examina- 
tion thereof,  and  if  his  certificate  shows  such  amended  petition  to  be 
insufficient,  the  petition  shall  be  returned  to  the  person  filing  the  same 
without  prejudice  to  the  filing  of  a  new  petition.  If  the  auditor  shall 
find  the  petition  or  the  amended  petition  to  be  sufficient,  he  shall  place 
the  same  with  his  certificate  before  the  governing  body  of  the  mu- 
nicipality. 
Source:  S.  L.  1969,  ch.  366,  §2. 


40-03.2-03.  Procedure  when  petition  to  change  from  council  system 
of  government  is  (iJed — Special  election — Ballot. — When  c  petition  to 
change  from  the  council  system  of  government,  together  with  the  city 
auditor's  certificate  of  sufficiency,  is  filed  with  the  governing  body  of 
a  municipalitj',  the  governing  body  shall  call  n.  special  election  at  -which 
only  the  question  of  changing  from  the  council  system  of  government 
will  be  submitted.  The  date  of  such  election  shall  not  be  less  than  thirty 
days  nor  more  than  ninety  days  after  the  date  of  the  auditor's  cer- 
tificate has  been  filed.  The  election  shall  be  conducted,  returns  thereof 
made,  and  the  result  thereof  declared  in  all  respects  as  are  other  city 
elections.  Notice  of  such  election  shall  be  given  by  the  publication  of 
the  pi'oposition  to  be  voted  upon,  the  places  where  the  election  will  be 
held,  and  the  date  of  the  election,  in  each  newspaper  published  in  the 
city,  not  more  than  twenty  days  and  not  less  than  five  days  before 
the  date  of  such  election.' The  ballots  to  be  used  at  the  election  pro- 
vided for  in  this  section  shall  be  in  substantially  one  of  the  following 
forms: 

Shall  the  city  of change  from  its  organization 

under  the  council  system  of  government  and  becomes  a  city  under 
the  modern  council  form  of  government  with  a  five-man  council? 

Shall  the  city  of change  from  its  organization 

under  the  council  system  of  government  and  become  a  city  under 
the  modern  council  form  of  government  with  a  seven-man  council  ? 

Yes      D 
No       D 

Shall  the  city  of change  from  its  organization 

under  the  council  system  of  government  and  become  a  city  under 
the  modern  council  form  of  government  with  an  eleven-man  council  ? 

Yes      D 
No       D 

Source:  S.  L.  1969,  ch.  366,  §3. 


CHAPTER  40-04 


COMMISSION  CITIES.  INCORPORATION  FROM  ORGANIZED  TERRITORY 

AND  CHANGE  FROM  CO.MMISSION  SYSTEM  TO 

COUNCIL  SYSTEM 


Section 

40-04-01  Incorporation  as  commission 
city. 

40-04-02    Notice  of  election. 

40-04-03    Form  of  ballot. 

40-04-04  Returns  and  canvass  of  elec- 
tion—  Certificate  to  secre- 
tary of  state  —  Officers  to 
continue  until  election. 

40-04-05  Patent  issued  to  city  by  gov- 
ernor. 

40-04-06  Patent  to  city  to  be  recorded 
— Use  as  evidence. 

40-04-07  Special  election  called  to  elect 
city  conunissioners. 


Section 
40-04-08 


Change  from  commission  sys- 
tem cf  government  —  Peti- 
tion required. 

City  auditor  to  pass  on  suffi- 
ciency of  petition  to  change 
from  commission  system  of 
government. 

Procedure  when  petition  to 
change  from  commission 
system  of  government  is 
filed  —  Special  election  — 
Ballot. 

Procedure  when  election  a- 
vors  changing  from  con-;-nis- 
sion  system  of  government. 


40-04-01.  Incorporation  as  commission  city. — Any  city  in  this  state 
having  a  population  of  not  less  than  five  hundred  inhabitants  may  be- 
come incorporated  as  a  city  undei  the  commission  system  of  g-ovem- 
ment  in  the  followinir  manner:  whenever  one-tenth  of  the  electors  of 
such  municipality,  based  upon  the  votes  cast  for  the  office  of  governor 
at  the  last  preceding:  general  election,  shall  petition  the  governing 
body  of  such  municipality  to  submit  to  a  vote  of  the  electors  the  ques- 
tion whether  such  city  shall  become  incoi-poruted  as  a  city  under  the 
commission  system  of  government,  the  governing  body  shall  submit 
such  question  to  the  electors,  appoint  a  time  when  and  place  or  places 
where  the  election  shall  be  held,  and  designate  the  judges  and  clerks 
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at  such  election.   Such  question  shall  not  be  submitted  more  than  once 
in  every  four  years. 

Source:  S.  L.  1907,  ch.  45,  §1;  1911,         62    C.   J.    S.    Municipal    Corporations, 
ch.  77,  §  1;  1913,  ch.  72.  §  1;  C.  L.  1913,      §§  50-64. 
iS"'s  Ii7i%' C.'i»S;  S  «.o!.\^  ti         No„.ps.„.ion  .  »     ■>J««„.     on.. 

.9i,";ih.  323,  s  1.2.  ssrr.,0^^  irrLR'.sS'""". '" 

Collateral  References.  WithJ'iwal    of    name    from    petition 

Municipal  CorporationsC=>2G-39.  and   time   therefor,  126   ALR    1031;   27 

25  Am.  Jur,  2d,  Elections,  §§  185,  196.      ALR  2d  604. 

40-04-02.  Notice  of  election. — Notice  of  an  election  to  be  held  under 
this  chapter  shall  be  given  by  the  executive  officer  of  the  municipality 
by  publication  in  the  official  newspaper  of  the  municipality  for  at  least 
twenty  days,  or,  if  no  newspaper  is  published  therein,  such  notice  shall 
be  given  in  the  official  county  newspaper. 

Source:  S.  L.  1907.  ch.  45,  §  2;  1911,  to  manner  and  time  of  notice  of  special 
ch,  77,  §2;  C.  L.  1913.  §3772;  R.  C.  election  as  mandatory  or  directory,  119 
1943,  §  40-0402;  S.  L.  1967,  ch.  158,  §  98.      ALR  661. 

Special    election,    validity    of,    as    af- 

Collateral  References.  fected   by   publication    or   dissemination 

Municipal  CorporationsC=33 f 4)  o^  '"f «"  °^  information  extrinsic  to  the 

25  Am.  Jur.  2d,  Elections.  §§  183-199.      ^"^^1?°"  ^^  submitted,  re.eard in?  nature 

62   C.    J.    S.   Municipal    Corporations,      -.t^f.?    ^U^^^^rf  '  ^  j/iLl" ', 


519. 


Failure   of  officers   to    give   notice   of 
election    as    a    punishable    offense,    134 


Comment  note:  Statutory  provision  as     ALR  1257. 

40-04-03.     Form  of  ballot.— The  ballots  to  be  used  at  such  election 
shall  be  in  substantially  the  following  form: 
Shall  the  city  of (naming  the  city)  become  or- 
ganized as  a  city  under  the  commission  system  of  government? 
Yes    D 
No     D 
Source:  S.  L.  1907,  ch.  45,  §3;  1911, 
ch.   77,  §3;   C.   L.    1913,   §3773;   R.    C. 
1943,  §  40-0403;  S.  L.  1967,  ch.  323,  §  113. 

40-04-04.  Returns  and  canvass  of  election — Certificate  to  secretary 
of  state — Officers  to  continue  until  election.— The  officials  of  an  election 
held  under  the  provisions  of  this  chapter  shall  make  a  return  of  such 
election  to  the  governing  body  of  the  city  and  such  governing  body 
shall  canvass  such  returns  and  cause  the  result  of  the  canvass  to  be 
entered  upon  the  records  of  the  city.  If  a  majority  of  the  votes  cast  at 
such  election  shall  be  for  city  (  rganization  under  the  commission  sys- 
tem, the  auditor  shall  certify  th  .'  adoption  of  such  foi-m  of  government 
and  a  copy  of  the  proceedings  c  jncerning  the  same  to  the  .secretary  of 
state  together  with  the  result  o:  any  special  census  taken  in  such  city. 
The  city  officers  then  in  office  s  lall  e.xercise  the  powers  conferred  upon 
like  officers  of  a  city  operating  inder  the  commission  .system  of  govern- 
ment until  their  successors  are  elected  and  qualified. 

Source:    N.D.C.C;  S.  L.  1973,  d,.  80, 
110. 

a97S  SUPPLEMENT 


40<04-05.  Patent  issued  to  city  by  go.t.  lor. — Upon  the  certification 
of  the  matters  described  in  the  preceding  section,  the  government  shall 
'issue  letters  patent,  under  the  great  seal  of  the  state,  reciting  the 
facts,  defining  the  boundaries  of  the  city,  and  constituting  the  city  a 

body  corporate  and  politic  by  the  name  of  the  city  of 

(specifying  the  name  of  the  city),  and  declaring  that  it  shall  be  gov- 
erned by  the  provisions  of  this  title  applicable  to  cities  under  the 
commission  system  of  government. 

Soarce:  S.  L.  1907,  ch.  45,  §§3,  9,  10; 
1911,  ch.  77,  §§3,  9,  10;  C.  L.  1913, 
§§  3773,  3779,  3780;  R.  C.  1943,  §  40-0405. 

40«04-06.  Patent  to  city  to  be  recorded — ^Use  as  evidence. — A  patent 
issued  by  the  governor  under  the  provisions  of  this  chapter  shall  be 
recorded  in  the  office  of  the  secretary  of  state  in  a  book  kept  for  that 
purpose.  Any  patent  so  issued  and  recorded  and  the  record  thereof, 
or  a  certified  copy  thereof,  shall  be  conclusive  evidence  in  all  courts 
and  places  of  the  due  incoiisoration  of  the  city  mentioned  therein  and 
of  all  the  facts  therein  recited. 

Source:  S.  L.  1907,  ch.  45,  §  11;  1911, 
ch.  77,  §11;  C.  L.  1913,  §3781;  R.  C. 
1943,  §  40-0406. 

40-04-07.  Special  election  called  to  elect  city  commissioners. — ^W'ithin 
twenty  days  after  the  issuance  of  a  patent  incorporating  any  city  under 
the  provisions  of  this  chapter,  the  executive  officer  of  the  city  voting 
such  incorporation  shall  call  a  special  election  for  the  purpose  of  elect- 
ing the  first  board  of  city  commissioners.  The  election  shall  be  held 
as  provided  in  section  40-21-02. 

Source:  S.  L.  1907,  ch.  45,  §4;  1911, 
ch.  77,  §4;  C.  L.  1913,  §3774;  R.  C. 
1943,  §  40-0407;  S.  L.  1967,  ch.  323,  §  115. 

40-04-08.  Change  from  commission  system  of  government — Petition 
required. — Any  city  which  shall  have  operated  for  more  than  six  years 
under  the  city  commission  system  of  government  may  change  its  organ- 
ization thereunder  and  adopt  the  city  council  form  of  government  or 
the  modern  council  form  of  government.  The  proceeding  to  change  shall 
be  initiated  by  a  petition  asking  for  such  change  signed  by  not  less  than 
forty  percent  of  the  electors  of  the  city.  For  the  purpose  of  this  section 
the  term  "qualified  electors  of  the  city"  shall  mean  the  total  number  of 
electors  voting  at  the  preceding  general  election.  The  signatures  to 
such  petition  need  not  be  appenc  ed  to  a  single  paper,  but  one  of  the 
signers  upon  each  paper  .shall  ma  ce  oath  before  an  officer  competent  to 
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administer  oaths  that  each  signature  appearintr  upon  such  paper  is  the 
genuine  signature  of  the  person  whose  name  it  purports  to  be.  Each 
petition,  in  addition  to  the  names  of  the  signers,  shall  contain  the 
name  of  the  street  upon  and  the  nunib2r  of  the  house  in  which  each 
petitioner  resides,  and  the  length  of  his  residence  in  the  city.  Any  peti- 
tioner shall  be  permitted  to  withdraw  his  name  from  a  petition  within 
five  days  after  the  petition  is  filed. 

Source:  S.  L.  1911,  ch.  67,  §5;  1913,  under  the  commission  form  of  povern- 
ch.  79,  §5;  C.  L.  1913.  §3839:  R.  C.  ment  should  abandon  its  orpanization 
1943,  §40-0408;  S.  L.  1957,  ch.  275,  §1;  under  the  commission  system  and  return 
1957  Supp.,  §40-0408;  S.  L.  1959,  ch.  to  the  aldermanic  system  of  city  frov- 
301,  §1;  1961,  ch.  273,  §1;  1965,  ch.  285,  crnment  had  to  be  signed  by  not  loss 
S  10.  than  forty  percent  of  the  electors  of  tlie 

city  at  the  time  the   petition  v.-as   pre- 
Decision  under  Prior  Law.  sented.  State  ex  rel.  Alexander  v.  Evan- 

A  petition  for  an  election  to  vote  upon      son,  64  ND  603,  255  NW  98. 
the  question  of  whether  a  city  operating 

40-04-09.  City  auditor  to  pass  on  sufficiency  of  petition  to  change 
from  commission  S5stem  of  government. — Within  thirty  days  after 
a  petition  to  change  from  the  commission  system  of  government  is 
filed,  the  city  auditor  shall  examine  the  petition  and  ascertain  whether 
or  not  the  petition  is  signed  by  the  required  number  of  signers.  He 
shall  attach  to  the  petition  his  certificate  showing  the  result  of  his 
examination,  and  if  he  finds  the  petition  to  be  insufficient  his  certificate 
shall  show  the  reason  for  such  determination.  An  insufficient  petition 
may  be  amended  within  ten  days  after  the  auditor's  certificate  is  made. 
Within  thirty  days  after  an  amended  petition  is  filed,  the  auditor  shall 
make  an  examination  thereof,  and  if  his  certificate  shows  such  amended 
petition  to  be  insufficient  it  shall  be  returned  to  the  person  filing  the 
same  without  prejudice  to  the  filing  of  a  new  petition.  If  the  auditor 
shall  find  the  petition  or  the  amended  petition  to  be  sufficient,  he  shall 
place  the  same,  with  his  certificate,  before  the  governing  body  of  the 
municipality. 

Source:  S.  L.  1911.  ch.  67  §5;  1913, 
ch.  79,  §5;  C.  L.  1913,  §3839;  R.  C. 
1943,  §  40-0409;  S.  L.  1961,  ch.  273,  §  2. 

40-04-10.  Procedure  when  petition  lo  change  from  commission  system 
of  government  is  filed — Special  election — Uallot. — When  a  petition  to 
change  from  the  commission  system  of  government,  together  with  the 
city  auditor's  certificate  of  sufficiency,  is  filed  with  the  governing  body  of 
a  municipality,  the  governing  body  shall  call  a  special  election  at  which 
only  the  question  of  chang  ng  from  the  commission  system  of  govern- 
ment will  be  submitted.  'J  he  date  of  such  election  shall  not  be  less 
than  thirty  days  nor  nior,'  than  ninety  days  after  the  date  of  the 
auditor's  certificate  that  a  .<-uIhcifnt  petition  has  been  filed.  The  election 
shall  be  conducted,  returns  :hcreof  ni:ule,  and  the  result  thereof  declared 
in  all  respects  as  are  othei  city  elections.  Notice  of  such  election  shall 
be  given  by  the  publicatijn  of  the  proposition  to  be  voted  upon,  the 
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places  where  the  election  will  be  hel<l,  and  the  date  of  the  election,  in 
each  newspaper  published  in  the  city,  not  more  than  twenty  days  and 
not  less  than  five  da>-s  before  the  date  of  such  election.  The  ballot 
to  be  used  at  the  election  provided  for  in  this  section  shall  be  in  sub- 
stantially the  following  form: 

Shall  the  city  of change  from  its  organization  under 

the  commission  system  of  government  and  become  a  city  under  the 
council  form  of  government? 
Yes    D 
No     D 

Shall  the  city  of change  from  its  organization  under 

the  commission  system  of  government  and  become  a  city  under  the 
modern  council  form  of  government  with  a  five-man  council  ? 

Yes    D 

No     D 

Shall  the  city  of change  from  its  organization  under 

the  commission  system  of  govc-nment  and  become  a  city  under  the 
•    modem  council  form  of  government  with  a  seven-man  council? 

Yes    D 

No     D 

Shall  the  city  of change  from  its  organization  under 

the  commission  system  of  government  and  become  a  "ity  under  the 
modern  council  foi-m  of  government  with  an  eleven-man  council? 

Yes    D 

No     D 

Source-  S.  L.  1911,  ch.  67,  §5;  1913,  §40-0410;  S.  L.  1961,  ch.  273,  §3;  1965, 
ch.  79,  §  5;  C.  L.  1913,  §  3839;  R.  C.  1943,     ch.  285,  §  12. 

40-04-11.  Procedure  when  election  favors  changing  from  commission 
system  cf  government. — If  a  majority  of  the  votes  cast  at  the  election 
provided  for  in  section  40-04-10  favor  the  proposition  submitted  at 
such  election,  the  officers  elected  at  the  next  biennial  election  shall  be 
those  prescribed  by  the  provisions  of  this  title  relating  to  cities  organ- 
ized under  the  city  council  form  of  government.  Upon  the  qualification 
of  such  officers,  the  city  shall  become  a  city  under  the  council  form  of 
government. 

Source:  S.  L.  1911,  ch.  67,  §5;  1913, 
eh.  79,  §  5;  C.  L.  1913,  §  3839;  R.  C.  1943, 
{  40-0411. 


CHAPTER  40-04.1 

MODERN  COUNCIL  FORM  OF  GOVERNMENT 

Section  Section 

4&.04.1-01     City  council  —  Who  consti-      40-04.1-02    Compensation      of      council- 
.  tutes— Terms.  ""^ 

Section  Section 

40-04.1-03    Vacancies   on  city  council—  40-04.1-05  MeetinRS  —  Regular,   special, 

How  filled.  and  for  organization. 

40-04.1-04    Restrictions  on  council    mem-  40-04.1-06  Mayor. 

ber.  40-04.1-07  Council — Duties  and  powers. 

40-04.1-01.  City  council — Who  constitutes — Terms. — ^The  governing 
body  of  a  city  operating  under  the  modem  council  form  of  government 
shall  be  the  city  council,  which  shall  be  composed  of  five  members  one 
of  whom  shall  be  the  mayor  all  elected  at  large  or  a  city  council  com- 
posed of  seven  members,  four  of  whom  shall  be  elected  by  wards,  and 
three  of  whom,  including  the  one  serving  as  mayor  shall  be  elected  at 
large.  Candidates  for  the  council  shall  run  for  either  mayor  or  council- 
man but  not  both  at  the  same  time.  The  mayor  shall  be  elected  at  large 
or,  a  city  council  composed  of  eleven  members,  seven  of  whom  shall  be 
elected  by  wards  and  four  of  whom,  including  the  one  serving  as  mayor, 
shall  be  elected  at  large.  Candidates  for  the  council  shall  run  for 
either  mayor  or  councilman  but  not  both  at  the  same  time.  The  mayor 
shall  be  elected  at  large.  When  a  city  first  adopts  a  modern  council 
form  of  government  in  cities  electing  five  council  members,  the  candi- 
dates having  the  three  highest  number  of  votes  shall  be  elected  for  a 
four-year  term  and  the  other  two  for  a  two-year  term.  In  cities  elect- 
ing seven  or  eleven  council  members,  the  candidates,  by  means  of  their 
nominating  petitions,  must  announce  their  intentions  to  seek  a  ward  seat 
or  an  at-large  seat,  or  the  mayor's  seat.  A  candidate  seel:ing  a  ward 
seat  shall  be  a  resident  of  such  ward.  When  a  city  first  adopts  a  modem 
council  foi-m  of  government  in  cities  electing  seven  members,  the  elected 
mayor  candidate  and  the  elected  candidates  from  the  four  wards  shall  be 
elected  for  a  four-year  term  and  the  three  at-large  elected  candidates 
for  a  two-year  term.  When  a  city  first  adopts  a  modem  council  form  of 
government  in  cities  electing  eleven  members,  the  elected  mayor  candi- 
date and  the  elected  candidates  from  the  seven  wards  shall  be  elected 
for  a  four-year  term  and  the  three  at-large  elected  candidates  for  a 
two-year  term.  Thereafter  the  terms  of  members  of  the  council  shall 
be  four  years,  or  until  their  successors  are  elected  and  qualified. 

Source:  S.  L.  1965,  ch.  285,  §  1.  Law  Review. 

_  ..  .  „  ,  Villanueva,   Towards    Home   Rule   for 

Collateral  References.  ^^^^^  O^j^^^^  Cities,  42  N.  D.  L.  Rev. 

Municipal  CorporationsC=80-85.  i64. 

87  Am.  Jur.,  Municipal  Corporations, 
§§43-71. 

62    C.   J.    S.   Municipal   Corporations,    . 
§1 385-410. 

40-04.1-02.  Compensation  of  cour  :ilmcn. — The  members  of  the  coun- 
cil shall  receive  such  compen.sation  f  >r  their  services  as  shall  be  fi.xed  by 
ordinance,  but  not  more  tlian  the  ma  cimum  provided  for  the  members  of 
the  governing  board  under  any  otliei  form  of  city  government,  except  in 
the  cities  adopting  the  eleven-member  modem  council  the  maximum 
cChipensation  shall  be  eighty-five  dollars  per  month. 

Source:  S.  L.  1965,  ch.  285,  §2. 


MODERN  COUNCIL  FORM  OF  GOVERNMENT     40-04.1-07 

40-04.1-03.  Vacancies  on  city  council — How  filled. — If  a  vacancy  oc- 
curs in  the  office  of  councilman  by  death,  resignation  or  otherwise,  the 
city  may  call  a  special  election  to  fill  such  vacancy  for  the  unexpired 
term  or  may  after  fifteen  days  of  the  date  of  such  vacancy  appoint 
a  person  from  the  ward  or  city  at  large  ty  which  the  councilman 
previously  holding-  was  elected  or  appointed  to  fill  such  vacancy  until 
the  next  city  election,  at  which  election  the  unexpired  term  shall  be 
filled. 

Soorce:  S.  L.  19C5,  ch.  285,  §  3. 

40-04.1-04.  Restrictions  on  council  member. — No  city  councilman 
shall  be  eligible  to  any  other  office  the  salary  of  which  is  payable  out 
of  the  city  treasury,  nor  shall  he  hold  any  other  office  under  the  city 
government. 

Source:  S.  L.  1965,  ch.  285,  §  4. 

40-04.1-05.  ]\Ieetings — Regii'ar,  special,  and  for  organization. — The 
city  council  shall  hold  its  regular  meetings  on  the  first  Monday  of  each 
and  every  month,  and  may  prescribe  by  ordinance  the  manner  in  which 
special  meetings  may  be  called.  The  first  meeling  for  the  organization 
of  the  city  council  shall  be  held  on  the  third  Tuesday  in  April  of  each 
even-uurabered  year. 

Source:  S.  L.  1965,  ch.  285,  §5. 

40-04.1-06.  IMayor. — The  mayor  shall  preside  at  meetings  of  the 
council,  and  be  the  recognized  head  of  the  city  for  all  ceremonial  pur- 
poses and  by  the  governor  for  purposes  of  military  law.  He  shall  con- 
tinue to  have  all  the  rights  and  privileges  as  a  member  of  the  council. 
If  a  vacancy  occurs  in  the  office  of  mayor  or  if  the  incumbent  is  absent 
or  disabled,  a  mayor  pro  tempore  shall  be  selected  by  the  council  from 
among  their  number  to  act  for  the  unexpired  term  or  during  continuance 
of  the  absence  or  disability. 

Source:  S.  L.  1965,  ch.  285,  §  6. 

40-04.1-07.  Council — Duties  and  powers. — ^The  council  shall  perfoi-m 
all  duties  prescribed  by  law  or  by  city  ordinances  and  shall  see  that 
the  laws  and  ordinances  are  faithfully  executed. 

Source:  S.  L.  1965,  ch.  285,  §  7.  ' 
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GOVERNING  BODY  AND  EXECUTIVE  OFFICER  IN  COUNCIL  CITIES 


Section  Section 

40-08-01     City  council— Who  constitutes.       40-08-16 

40-08-02  Governing  body  is  judge  of 
election  and  qualifications  of 
members. 

40-08-03    Number    of    aldermen    deter-     40-08-17 
mined  by   population — Cen- 
sus to  govern. 

40-08-04    Election  of  aldermen.  40-08-18 

40-08-05     Qualifications  of  aldermen. 

40-08-06    Term  of  office  of  aldermen — 

Staggered  terms  provided  40-08-19 
for. 

40-08-07    Compensation  of  aldermen. 

40-08-08    Vacancies     on     council — How     40-08-20 
fiUed. 

40-08-09    Restrictions    on    members    of     40-08-21 
council. 

40-08-10    Meetings  of  council — Regular,     40-08-22 
special,    and    for    organiza- 
tion. 

40-08-11    When     president     snd     vice-      40-08-23 
president  of  council  elected. 

40-08-12    Publication   of   proceedings.  40-08-24 

40-03-13    Presiding  officer  of  council  in 

absence  or  disability  of  40-08-25 
mayor — President  of  coun-  40-08-26 
cil. 

40-08-14    Mayor — Qualifications — ^Term. 

40-08-15    Compensation  of  mayor.  40-08-27 


Vacancy  in  ofBce  of  mayor — 
Filled  by  election  or  by 
council — President  of  coun- 
cil to  be  acting  mayor. 

Absence  or  disability  of 
mayor — ^Who  to  be  acting 
mayor. 

Mayor  to  preside  at  council 
meetings — ^Voting  power  of 
mayor. 

Mayor  may  remove  appointive 
officers  —  Reasons  for  re- 
moval to  be  given. 

Mayor  may  suppress  disorder 
and  keep  peace. 

Release  of  prisoners  by  mayor 
— Report   to   council. 

Mayor  to  perform  duties  pre- 
scribed by  law  —  Enforce 
laws  and  ordinances. 

Inspection  of  books,  records, 
and  papers  of  city  by  mayor. 

Ordinance  or  resolution  signed 
or  vetoed  by  mayor. 

Messages  to  council. 

Mayor  may  call  on  male  in- 
habitants to  aid  in  enforc- 
ing ordinances. 

Police  chief  and  policemen  ap- 
pointed by  mayor. 

Mayor  may  administer  oaths. 
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Section 
40-08-03 


40-08-04 
40-08-04.1 


Number  of  aldermen  deter- 
mined by  population — Cen- 
sus  to  govern. 

Change  to  ten  aldermen  and 
mayor — Petition  required. 

City  auditor  to  pass  on  suffi- 
ciency of  petition  request- 
ing change  to  ten  aldermen 
and  mayor. 

Election  of  aldermen. 

Procedure  when  petition  to 
change  to  ten  aldermen 
und  mayor  is  filed  — 
Special  election  —  Ballot. 


Section 

40-08-06  Term  of  office  of  aldermen- 
Staggered  terms  provided 
for  in  cities  where  other 
than  ten  aldermen  elected. 

40-08-06.1  Terms  of  office  under  ten 
aldermen  —  Staggered 
terms  provided  for  — 
Nominating  petition  re- 
quirements. 

40-08-07        Compensation   of  aldermen. 

40-08-10  Meetings  of  council — Regular, 
special,  and  for  organization. 

40-08-:.2       Publication  of  proceedings. 
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GOVERNING  BODY  AND  EXECUTIVE  OFFICER  IN  COMMISSION  CITIES 


Section 

40-09-01  Board  of  city  commissionei-s 
— Who  constitutes. 

40-09-02  Governing  body  is  judge  of 
election  and  qualifications 
of  members. 

40-09-03  Regulations  governing  elec- 
tion of  commissioners. 

40-09-04  Commissioners — Terms  of  of- 
fice— Terms  of  members  of 
first  board — Resignations. 

40-09-05  President  and  board  of  com- 
missioners succeed  to  pow- 
ers and  duties  of  mayor  and 
council. 

40-09-06  Style  of  board— Oath  and  sal- 
ary of  commissioners. 

40-09-07  Bond  and  oath  of  conmiis- 
sioner. 

40-09-08  President  of  board  as  execu- 
tive officer  —  Duties  —  No 
veto  power. 

40-09-09  Vice-president  and  acting 
president  of  board — Powers 
to  act 


Section 
40-09-10 
40-09-11 


How  vacancies  in  board  filled. 

Meetings  of  board  —  Regular 
and  special — Action  on  de- 
partmental mstters. 

Departments  of  administra- 
tion of  city  di\'ided  among 
commissioners — Duties. 

Accounts — Audited  by  respec- 
tive commissioners  —  Ap- 
proved by  board. 

Rules  and  regulations  govern- 
ing departments  and  agen- 
cies of  city  made  by  board. 

Special  police  —  President  of 
board    may    call — Powers. 

Board  may  summon  and  com- 
pel attendance  of  witnesses 
and  books — Punish  for  con- 
tempt— ^Process. 

Restrictions  on  members  of 
board. 


CHAPTER  40-10 
CITY  MANAGER  PLAN 


Petition  for  city  manaper  — 
Contents  —  Notice  of  elec- 
tion— Election. 

Vote  required  to  adopt  plan — 
When  plan  effective  after 
adoption. 

City  manager — How  selected 
—  Qualifications  —  Com- 
pensation— Term. 


Section  Section 

40-10-01     Petition  for  city  manaper  —      40-10-04     Removal    of    city    manager — 

Summary  proceedings  — 
Charges  brought  —  Suspen- 
8:"n — Absence  or  disability 
of  city  manager. 

40-10-05     Powe.-s  of  governing  body. 

40-10-OG     Duties  of  city  manager. 

40-10-07  Conflict  of  powers  and  duties 
of  city  manager  and  other 
officers — Who  to  govern. 

40-10-08  Election  to  determine  question 
of  retention  of  city  manager 
plan — Procedure    thereafter. 

40-10-01.  Petition  for  city  manager — Contents — Notice  of  election — 
Election. — ^Twenty-five  percent  or  more  of  the  qualified  electors  of  a 
city,  as  shown  by  the  number  of  votes  cast  for  the  executive  officer  of 
t*-*  city  at  the  preceding  city  election,  may  petition  for  the  city  manager 
\  ,  of  government.  Within  thirty  days  after  such  petition  is  filed 
with  the  city  auditor,  the  govemmg  body  of  the  city  shall  provide  for 
the  submission  of  such  proposal  to  the  voters  of  the  city  at  an  election 
to  be  held  within  ninety  days  after  such  filing.  The  city  auditor  shall 
,  give  thirty  days'  notice  of  the  date  of  tne  election  and  of  the  purposes 
thereof.  The  notice  of  election  shall  state  briefly  the  powers  of  the  city 
manager  if  the  plan  should  be  adopted.  The  election  shall  be  held,  the 
votes  canvassed,  and  the  results  declared  in  the  same  manner  as  in  the 
case  of  city  elections. 


Source:  S.  L.  1919,  ch.  80,  §1;  1925 
Supp.,  §3770bl;  S.  L.  1933,  ch.  172,  §2; 
R.  C.  1943,  §  40-1001. 

Collateral  References. 

Municipal   Corporations<^=48(l,  2). 
26  Am.  Jur.  2d.  Elections,  §§  183-199. 
62    C.   J.    S.    Municipal    Corporations, 
§§  88-100. 

Nonregistration  as  affecting  one's 
qualification  as  signer  of  petition  for 
special  election,  100  ALR  1308. 

Comment  note:  Statutory  provision  as 
to  manner  and  time  of  notice  of  special 


election  as  mandatory  or  directory,  119 
ALR  661. 

Special  election,  validity  of,  as  affected 
by  publication  or  dissemination  of  mat- 
ter or  information  extrinsic  to  the  ques- 
tion as  submitted,  regarding  nature  or 
effect  of  the  proposal,  122  ALR  1142. 

Withdrawal  of  name  from  petition  and 
time  therefor,  126  ALR  1031;  27  ALR 
2d  604. 

Failure  of  officers  to  give  notice  of 
election  as  a  punishable  offense,  134 
ALR  1257. 


40-10-02.     Vote  required  to  adopt  plan — When  plan  effective  after 
adoption. — If  four-sevenths  of  the  vote  cast  at  the  election  favor  the 
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adoption  of  the  city  manager  plan,  the  governing'  body  shall  declare  the 

plan  adopted,  and  shall  fix  the  date  when  the  same  shall  go  into  effect. 

Such  date  shall  be  after  the  first  regular  meeting  of  the  governing 

body  in  the  month  of  May  following  tiie  election. 

Source:  S.  L.  1919,  ch.  80,  §2;   1925         62    C.   J.    S.    Municipal    Corporations, 

Sapp.,  §3770b2;  S.  L.  1933,  ch.  172,  §3;      §§88-100. 

R.  C.  1943.  §  40-1002.  Consututional  or  other  special  propo- 

Collateral  References.  sition  si'bmitted  to  voters,  basis  for  corn- 

Municipal  CorporationsC=48{l.  2).  P"tinp:   majority   essential    to    adoption. 

25  Am.  Jur.  2d,  Elections,  §§  309-315.      131  ALR  1382. 

40-10-03.  City  manager  —  How  selected — Qualifications — Compensa- 
tion— ^Term. — ^The  city  manager  shall  be  the  chief  administrative  officer 
of  the  city  and  shall  be  chosen  by  the  governing  body  solely  on  the 
basis  of  his  qualifications.  The  choice  shall  not  be  limited  to  the  in- 
habitants of  the  city  or  state,  and  a  majority  vote  of  the  membei-s 
of  the  governing  body  shall  be  necessaiy  to  make  the  choice.  The  city 
manager  shall  receive  a  compensation  of  not  less  than  one  thousand 
dollars  a  year  and  shall  be  chosen  for  an  indefinite  term. 

Source:  S.  L.  1919,  ch.  »C,  §3;  1925 
Supp.,  §3770b3;  S.  L.  1933,  ch.  .72,  §4; 
R.  C.  1943,  §  40-1003. 

40-10-04.  Removal  of  city  manager — Summary  proceedings — Charges 
brought— Suspension — Absence  or  disability  of  city  manager. — The  f-ity 
manager  may  be  removed  from  office  summarily  by  the  governing  body 
at  any  time  within  six  months  after  his  appointment.  After  that  period, 
he  may  be  removed  only  pursuant  to  \vritten  charges  made  and  filed 
with  the  city  auditor  by  the  executive  officer  or  by  some  member  of 
the  governing  body.  Upon  the  filing  of  the  charges,  the  city  manager, 
if  he  desires  a  hearing  thereon,  shall  file  a  written  demand  for  such 
hearing  within  three  days  after  the  notice  of  the  filing  of  such  charges 
has  been  served  upon  him.  In  the  absence  of  such  demand,  he  shall  be 
deemed  to  have  waived  a  hearing,  but  he  shall  not  be  removed  finally 
until  a  hearing  is  had  or  waived.  Pending  such  hearing  or  the  waiver 
thereof,  he  may  be  suspended  by  the  governing  body.  During  the  ab- 
sence or  disability  of  the  city  manager,  the  governing  body  shall  desig- 
nate same  properly  qualified  person  to  perform  the  duties  of  his  ofuce. 
The  decision  of  the  governing  body  on  the  selection  or  removal  of  a 
city  manager  or  of  a  person  to  perform  the  duties  of  such  office  shall 
be  final. 

Source:  S.  L.  1919,  ch.  80.  §3;  1925 
Supp..  §3770b3;  S.  L.  1933.  ch.  17r,  §4; 
R.  C.  1943,  §  40-1004. 

40-10-05.     Powens  of  govern  ng  body. — ^The  governing  body  shall  have 
in  addition  to  other  powers  grin  ted  by  law  the  following  powers: 
1.    It  may  inquire  into  th>  conduct  of  any  ofl!ice,  department,  or 
agency  of  the  city; 


2.    It  may  by  ordinance  establish,  change  and  abolish  offices,  depart- 
ments and  agencies,  other  than  those  required  by  law,  and  may 
add  to  or  take  away  from  the  duties  of  the  various  offices,  de- 
partments and  agencies. 
Source:  S.  L.  1919,  ch.  80,  §4;   1925      R.  C.  1943,  §40-1005;  S.  L.  1951,  ch.  262, 
Supp.,  §  3770b4;  S.  L.  1933,  ch.  172,  §  5;      §  1;  1957  Supp.,  §  40-1005. 

40-10-06.  Duties  of  city  manager.— The  city  manage/  shall  have  the 
following  duties : 

1.  He  shall  be  responsible  to  the  governing  body  of  the  municipality 
for  the  proper  administration  of  all  of  the  affairs  of  the  city; 

2.  He  shall  prepare  and  submit  to  the  governing  body  an  annual 
preliminary  budget  as  provided  for  under  chapter  40-40,  and 
shall  be  responsible  for  the  administration  of  the  final  budget, 
subject  to  the  control  of  the  governing  body  as  to  changes  in 
the  same ; 

3.  He  shall  be  responsible  for  law  enforcement ;  1975    SUPPLEMENT 

4.  He  shall  appoint  and  remove,  subject  to  civil  service  regulations 
if  in  effect,  all  heads  of  administrative  departments  and  em- 
ployees of  the  city;  provided,  however,  he  shall  neither  appoint 
nor  remove  the  head  of  any  department  without  first  consulting 
with  the  governing  body; 

5.  He  shall  keep  the  governing  body  advised  of  the  financial  condi- 
tion of  the  city  and  make  such  recommendations  as  may  seem 
desirable;  and 

6.  He  shall  be  responsible  for  the  purchase  of  all  supplies,  marterials 
and  equipment  for  the  operations  of  the  city,  provided  that  for 
any  purchase  the  cost  of  which  exceeds  one  thousand  dollars,  the 
governing  body  shall  establish  the  procedure  for  purchasing  the 
same. 

Source:  S.  L.  1919,  ch.  80,  §4;  1925  R.  C.  1943,  §40-1006;  S.  L.  1951,  ch.  262, 
Supp.,  §  3770b4;  S.  L.  1933,  ch.  172,  §  5;      §  2;  1957  Supp.,  §  40-1006. 

40-10-07.     Conflict  of  powers  and  duties  of  city  manager  and  other 

officers — Who  to  govern. — If  the  powers  granted  to  a  city  manager  by 
this  chapter  shall  conflict  with  or  shall  be  opposed  to  the  powers  or 
duties  imposed  upon  or  granted  by  law  to  the  executive  officer  or  govern- 
ing body,  the  powers  or  duties  imposed  or  granted  by  law  to  the  execu- 
tive officer  or  the  governing  body  shall  be  deemed  to  be  suspended  for 
and  during  the  period  in  which  the  city  manager  plan  is  in  force  in  the 
city  and  during  the  employment  of  a  eity  manager  thereunder. 

Source:  S.  L.  1919,  ch.  80,  §4;  1925 
Supp.,  §  3770b4;  S.  L.  1933,  ch.  172,  §  5; 
R.  C.  1943,  §  40-1007. 

40-10-08.  Election  to  determine  questic  i  of  retention  of  city  manager 
plan — Procedure  thereafter. — At  any  tim ;  after  the  city  manager  plan 
has  been  in  force  in  any  city  for  a  period  of  five  years  or  more,  the 
governing  body  of  the  city  may  submit  at  any  regular  election  the  ques- 


tion  of  whether  or  not  such  plan  shall  be  retained.  If  a  petition  signed 
by  forty  percent  or  more  of  the  qualified  electors  of  the  city  as  shown 
by  the  votes  cast  for  the  executive  officer  at  the  preceding  city  election, 
requesting  the  submission  of  such  question  is  filed  with  the  city  auditor, 
the  governing  body  shall  submit  such  proposal  to  the  voters  of  the 
city  at  an  election  to  be  held  within  ninety  days  after  the  filing  of  such 
petition.  The  signatures  to  such  petition  need  not  be  appended  to  a 
single  paper,  but  each  single  paper  so  used  shall-  clearly  state  the  pur- 
pose of  the  petition  at  the  top  of  the  paper,  and  each  signature  shall 
have  been  placed  thereon  not  more  than  ninety  days  prior  to  the  date 
on  which  the  petition  is  filed  in  the  office  of  the  city  auditor.  Upon 
each  paper  one  of  the  signers  to  such  petition  shall,  under  oath  before 
an  officer  competent  to  administer  oaths,  swear  that  he  witnessed  the 
signing  of  each  signature  appearing  on  such  paper  and  that  each 
signature  appearing  upon  such  paper  is  the  genuine  signature  of  the 
person  whose  name  it  purports  to  be.  Each  petition,  in  addition  to  the 
names  of  the  signers,  shall  contain  the  name  of  the  street  and  the 
number  of  the  house  in  which  each  petitioner  resides,  the  length  of  his 
residence  in  the  state  of  North  Dakota,  the  length  of  his  residence 
in  the  city,  and  the  date  on  which  the  petitioner  signed  the  petition. 
Any  petitioner  shall  be  pei-mitted  to  withdraw  his  name  from  a  peti- 
tion at  any  time  prior  to  action  by  the  governing  body  calling  the 
election  as  provided  herein.  Such  question  shall  not  be  submitted  more 
than  once  in  every  five  years.  If  a  majority  of  the  votes  cast  at  the 
election  shall  be  against  retaining  the  city  manager  plan,  the  city  shall 
revert  to  the  plan  in  force  previous  to  the  adoption  of  the  city  manager 
plan,  and  the  provisions  of  this  chapter  shall  not  be  applicable  to  such 
city  except  after  another  compliance  with  its  terniS.  The  governing 
body  shall  fix  the  date,  not  less  than  three  months  nor  more  than  six 
months  after  an  election  at  which  the  majority  vote  is  against  the  re- 
tention of  the  city  manager  plan,  when  such  plan  shall  cease  to  be 
operative  in  the  municipahty. 

Source:   S.  L.  1919,  ch.  80,  §5;   1025      R.  C.  1943,  §40-1008;  S.  L.  1959,  ch.  304, 
Supp.,  §3770b5;  S.  L.  1933,  ch.  172.  §6:      §1. 
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NORTH  DAKOTA  CONSTITUTION 

ARTICLE  VI— MUNICIPAL  CORPORATIONS 

Section  130.  Except  in  the  case  of  home  rule  cities  and  villages  as 
provided  in  this  section  the  le^rislative  assembly  shall  provide  by  gen- 
eral law  for  the  organization  of  municipa;  corporations,  restricting  their 
powers  as  to  levying  taxes  and  assessments,  borrowing  money,  and  con- 
tracting debts.  Money  raised  by  taxation,  loan  or  assessment  for  any 
purpose  shall  not  be  diverted  to  any  other  purpose  except  by  authority 
of  law. 

The  legislative  assembly  shall  provide  by  law  for  the  establishment 
of  home  rule  in  cities  and  villages.  It  may  authorize  such  cities  and 
villages  to  exercise  all  or  a  portion  of  any  power  or  function  which  the 
legislative  assembly  has  power  to  devolve  upon  a  nonhome  rule  city  or 
village,  not  denied  to  s':ch  city  or  village  by  its  own  home  rule  charter 
and  which  is  not  denied  to  all  home  rule  cities  and  villageL'  by  statute. 
The  legislative  assembly  shall  not  be  restricted  in  granting  of  home 
rule  powers  to  home  rule  cities  and  villages  by  section  183  of  this 
constitution. 

Amendment:  Art.  84,  S.  L.  19G5,  ch.  porations,  a  portion  of  the  legislative 
480,  approved  November  8,  1966,  S.  L.  power  of  the  state  is  delepated  to  local 
1907,  ch.  510,  §  1.  authorities.      Murphy    v.    City    of    Bis- 

marck, 109  NW  2d  635,  642. 
Scope  of  Powers. 

This  section  directs  the  legislative  as-  Separation  of  Towers. 
Bcmbly  to  provide  by  the  general  law  for  Sections  40-51.1-11  and  40-51.1-12,  pro- 
the  organization  of  municipal  corpora-  viding  for  district  court  determination 
tions.  V/hen  created  pursuant  to  statute  of  municipal  annexation  petitions,  consti- 
they  become  agencies  of  the  state  and  tuted  an  unconstitutional  delegation  of 
have  only  the  powers  expressly  con-  legislative  power  end  violated  the  separa- 
ferred  upon  them  by  the  legislature  or  tion  of  powers  principle;  chapter  40- 
such  as  necessarily  may  be  implied  from  51.1  was  unconstitutional  in  its  entirety 
the  powers  expressly  granted.  Murphy  v.  since  the  objectionable  sections  were  in- 
City  of  Bismarck,  100  NW  2d  G35,  042.  tcgral  parts  of  it.  City  of  Carrington  v. 

Through  the  device  of  municipal  cor-  Foster   County,    166   NW   2d   377. 
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40-05-02.  Addilional  powers  of  city  council  and  board  ot  city  com- 
missioners.— Tlie  city  council  in  a  city  operating  under  the  council  fonn 
of  povei-nment  and  the  board  of  city  commissioners  in  a  city  operating- 
under  the  commission  system  of  government,  in  addit'on  to  the  powers 
possessed  by  all  municipalities,  shall  have  power: 

1.  Street  railway  and  railway  tracks.  To  permit,  regulate,  or  pro- 
hibit the  locatin.u',  constructing,  or  laying  of  railway  or  street 
railway  tracks  in  any  street,  alley,  or  public  place,  and  any  per- 
mission given  to  a  street  railway  shall  not  be  for  a  longer  period 
than  fifty  yeai-s ; 

2.  License  s;ile  of  milk.    To  license  the  sale  of  milk; 

3.  Lumber,  wood,  coal.  hay.  and  merchandise — Municipal  scales. 
To  regulate  the  inspecting,  weighing,  and  measuring  of  lumber, 
firewood,  coal,  hay,  and  other  articles  of  merchandise,  to  estab- 
lish or  purchase  one  or  more  city  scales  and  to  require  dealers 
in  hay,  coal,  firewood,  or  any  other  commodity,  which,  in  the 
judgment  of  the  governing  body,  should  be  weighed  upon  the 
city  scales,  to  use  such  scales  in  the  sale  of  such  commodity,  and 
to  charge  a  reasonable  fee  for  the  use  of  such  scales; 

4.  Fences  and  party  walls.  To  regulate  partition  fences  and  party 
walls ; 

5.  Jail,  house  of  correction,  workhouse.  To  establish,  maintain 
and  regulate  a  city  jail,  house  of  correction,  and  workhouse  for 
the  confinement  and  reformation  of  disorderly  persons  convicted 
of  violating  any  city  ordinance,  and  to  appoint  necessary  jailers 
and  keepers ; 

6.  Building  permits.  To  provide  by  ordinance  for  the  issuance  of 
building  permits  and  to  fix  the  fees  therefor; 

7.  Building  construction — Fire  escapes.  To  prescribe  the  manner  of 
constructing  buildings,  structures,  and  the  walls  thereof;  to  re- 
quire and  regulate  the  construction  of  fire  escapes  on  buildings; 
and  to  provide  for  the  inspection  of  all  buildings  within  the 
limits  of  the  municipality  and  for  the  appointment  of  a  building 
inspector ; 

8.  Bridges,  viaducts,  tur.ne's,  overhead  pedestrian  bridges.  To  con- 
struct and  keep  in  repair  bridges,  viaducts,  overhead  pedestrian 

bridges,  and  tunnels,  and  to  regulate  the  use  thereof :  .  2973   SUPPI  EMJiN%' 

9.  Police.  To  regulate  the  police  of  the  municipality  and  to  pass 
and  enforce  all  necessary  police  ordinances; 

10.     Hospitals  and  medical  dispensaries.     To  establish,  control,  and 

regulate  hospitals  and  medical  dispensaries; 
IL     Census.    To  provide  for  the  taking  of  a  census  of  the  city,  but 

no  city  census  shall  be  taken  more  often  than  once  in  every 

three  years; 

12.  Redistricling  city.  To  redistrict  the  city  into  wards  and  to  pre- 
scribe the  boundaries  thereof ; 

13.  Zoning.  To  adopt  a  zoning  ordinance  as  provided  in  this  title; 
to  regulate  the  location  of  junk  shops,  coalyards,  garages,  ma- 
chine shops,  power  laundries,  hospitals,  and  undertaking  estab- 

.lishmcnts;  and   to  establish   building  lines   fixing  the  distance 
from  the  property  line  at  which  buildings  may  be  erected; 

14.  TrafF.c  regulation.  To  regulate,  control,  or  restrict  within  desig- 
nated zones,  or  congested  trallic  districts,  except  that  the  speed 
limit  for  vehicles  on  those  streets  designated  as  part  of  any 
state  highway  shall  be  as  determined  by  mutual  agreement  with 
the  state  highway  commissioner,  the  use  of  streets,  alleys,  or 
other  public  ways  by  various  classes  of  tradic,  except  that  any 
municipal  regulations  shall  be  inelTcctive  as  to  common  carriers 
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licensed  by  this  state  under  a  certificate  of  public  convenience 
and  necessity  until  such  regulations  are  approved  by  the  public 
service  commission ; 

15..  Driving  while  intoxicated.  To  prohibit  by  ordinance  the  opera- 
tion of  any  motor  vehicle  or  other  conveyance  upon  the  streets, 
alleys,  or  other  public  ways  of  the  city  by  any  person  under  the 
influence  of  intoxicating-  liquor  or  narcotics; 

16.  Tourist  camps.  To  license,  regulate,  and  fix  the  location  of  any 
public  or  private  tourist  camp  within  the  city; 

17.  Water  supply.  To  v.-ithdraw  from  any  stream,  watercourse,  or 
body  of  water  within  or  without  a  city,  or  within  or  without,  or 
bordering  upon,  this  state,  a  supply  of  water  reasonably  sufficient 
for  the  needs  of  the  inhabitants  of  the  city,  and  to  supply  the 
facilities  for  the  storage  of  water  for  ail  other  necessary  mu- 
nicipal pui-poses ; 

18.  Dams  for  municipal  water  purposes.  To  erect  dams  upon  or 
across  streams,  watercourses,  or  bodies  of  water  within  or  with- 
out, or  bordering  upon,  the  boundaries  of  this  state,  and  to  im- 
prove, alter,  or  protect  the  bed,  banks,  or  course  thereof ; 

19.  Water  supply — Acquire  necessary  property.  To  acquire  by  gift, 
grant,  lease,- easement,  purchase,  or  by  eminent  domain,  and  to 
own,  operate,  maintain,  and  improve,  all  lands,  structures,  power 
plants,  public  works,  and  personal  property,  whether  within 
or  without  this  state,  necessary  for  the  maintenance  and  con- 
servation of  its  water  supply ; 

20.  Abandoned  or  unclaimed  personal  property.  To  provide  by 
ordinance  for  the  taking,  storage,  and  disposal  of  any  personal 
property  abandoned  or  left  unclaimed  upon  the  streets,  alleys. 
or  other  public  ways  of  the  city  for  a  period  exceeding  ten  days. 
and,  after  holding  such  property  for  a  period  of  not  less  than 
sixty  days,  to  sell  the  same  at  public  sale  after  a  notice  published 
or  posted  at  least  ten  days  before  the  sale,  and  at  such  place,  and 
in  such  manner  as  may  be  provided  by  ordinance.  ■  Upon  the 
sale  of  the  property,  the  city  shall  convey  to  the  pltrchaser  a 
merchantable  title  by  a  bill  of  sale.  At  any  time  within  six 
months  after  the  sale,  the  owner  of  the  property,  upon  written 
application,  shall  be  entitled  to  receive  the  proceeds  of  the  sale 
from  the  city,  less  the  necessary  expense  of  taking,  storing,  and 
selling  the  property.  The  owner  of  the  property  may  reclaim  it 
at  any  time  prior  to  the  sale  upon  payment  of  the  necessary 
expense  of  taking  and  storing; 

21.  Auditoriums  and  public  buildings.  To  take  charge  of  a  fully 
completed  auditorium  or  other  property  originally  purchased  or 
acquired  for  public  use  by  public  subscription,  donation,  sale  of 
stock,  or  otherwise,  where  such  auditorium  or  other  property 
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has  been  abandoned  or  lost  by  the  oripinal  owner  or  owners, 
their  successors  or  assigns,  and  to  operate,  maintain,  repair, 
and  keep  such  property  for  public  use.  In  the  o\vnership.  man- 
agement, use,  or  operation  thereof,  the  city  shall  be  deemed  to  be 
exercising  a  governmental  function ; 

22.  Dogs.  To  license  dogs,  and  to  regulate  or  prohibit  their  running 
at  large,  and  to  authorize  their  destruction  -»vhen  at  large  con- 
trary to  any  prohibition  or  regulation; 

23.  Sale  of  pistols.  To  regulate  the  sale  of  pistols  as  prescribed  in 
title  62,  Weapons ; 

24.  Removal  of  substandard  buildings  or  structures.  The  governing 
body  of  any  city  shall  have  the  authority  to  provide  by  ordinance 
for  the  demolition,  repair  or  removal  of  any  building  or  struc- 
ture located  within  the  limits  of  such  city  or  other  territory 
under  its  jurisdiction,  which  creates  a  fire  hazard,  is  dangerous 
to  the  safety  of  the  occupants  or  persons  frequenting  such 
premises,  or  is  permitted  by  the  owner  to  remain  in  a  dilapidated 
condition.  Any  such  ordinance  shall  provide  for  written  notice 
to  the  owner  of  a  hearing  by  the  governing  body  before  final 
action  is  taken  by  such  body.  It  shall  also  provide  a  reasonable 
time  within  v.-hich  an  appeal  may  be  taken  by  the  owner  from 
any  final  order  entered  by  such  governing  body  to  a  court  of 
competent  jurisdiction.  This  subsection  shall  in  no  way  limit 
or  restrict  any  authority  which  is  now  or  may  hereafter  be 
vested  in  the  state  fire  marshal  for  the  regulation  or  control  of 
such  buildings  or  structures. 

25.  Assault  and  battery.  To  prohibit  by  ordinance  and  prescribe 
the  punishment  for  the  commission  of  assault  and  battery 
within  the  jurisdiction  of  the  city. 

26.  Petit  larceny.  To  prohibit  by  ordinance  and  prescribe  the  pun- 
ishment for  the  commission  of  petit  larceny  as  defined  by  section 
12-40-03  of  the  North  Dakota  Century  Code  ^vithin  the  juris- 
diction of  the  city. 

27.  Peace  bonds.  To  provide  by  ordinance  for  the  issuance  of  peace 
bonds  by  the  police  magistrate  in  accordance  with  the  procedure 
in  chapter  29-02  of  the  North  Dakota  Century  Code. 

28.  Public  transportation.  To  provide  by  ordinance  for  the  pur- 
chase, acquisition,  or  establishment,  and  operation  of  a  public 
transportation  system.  In  the  alternative  to  provide  for  pay- 
ments under  a  contract,  approved  by  the  governing  body  of  the 
city,  with  a  private  contractor,  for  the  provision  and  operation 
of  a*  public  transportation  system  within  the  city. 

Source:   N.D.C.C;  S.  L.  19G9,  ch.  368,  1975    bCJpPLEMENT 

8 1: 1971.  ch.  388,  §  1.  -  „ 

Source:  Pol.  C.  1877,  ch.  24.  §  22;  S.  L.      §  40-0502;  S    L.  1959,  ch.  285,  §  5;  196-, 
1887,  ch.  73,  art.  4,  §1;   1887,  ch.   106.      ch.  324,  §  1. 
§1;  1890.  ch.  100.   §§1.  2;  R.   C.  1895. 
§§2148.  2365;  S.  L.  1897,  ch.   102,  §1;      Cros.s-nefon  nccs. 

1897,  ch.  143,  §  1;  1899.  ch.  40,  §  1;  R.  C.         Advcrtisir  r   purposes,   power    of   city 
1899,  §§2143.  236.',;   S.  L.   1905.  ch.  62,      t,,  i^vy  tax  lor,  .see  §57-15-10.1. 
§47;    1905,    ch.    1S6,    §1;    R.    C.    1905.  g^iclpos,     construction     by     board     of 

§§2078.  2304;   S.  L.   1U07.  ch.  45.   §43;  cor.missionors,   see   §24-08-01. 

Ti^{no!^:Ili.tulo!:^'^.  H^^^-     issuance    or    bonds    to  ^,^ 

Tl.  C.  I'  1013.  §§^599.  :5813.  3301;  S.  L.  cn.trucf  m  expenses  of,  see  §^4-08-07 
1933  ch  175  §1;  R.  C.  1913,  5^40-0502;  Hiphw  ya,  cla.ssificatxon  a.s  to  wciRlit 
S.  h.  1945,  ch.  252,  §§  1,  2;  1957  Supp.,      and  loai'  capacities,  see  §  39-12-01. 


40-05-03.  Cities  havin?  population  of  fifteen  thousand  may  provide 
for  regulation  and  inspection  of  food  markets. — The  k'overning  body 
of  any  city  haviiiij  a  population  of  fifteen  thousand  or  more  may  enact 
ordinances  providinfr  for  the  regulation  and  inspection  of  food  markets, 
stores,  and  other  places  where  food  intended  for  human  consumption 
is  sold"  at  retail. 

Source:  S.  L.  1041,  ch.  201,  §1;  R.  C. 
1943,  §40-0503;  S.  L.  19C7,  ch.  107,  §8. 

40-05-10.  Municipalities  to  have  powers  of  townships.— In  addition 
to  the  powers  conferred  by  this  title,  each  incorporated  municipalitv 
shall  have  and  shall  exercise,  within  its  limits  and  in  the  manner  pre- 
scribed by  law,  the  same  powers  as  are  conferred  upon  townships  by 
the  laws  of  this  state. 

Source:  S.  L.  18S3,  ch.  112,  §  121,  subs.  Cross-Reicrence. 

1;  R.  C.  180.1,  §2GTG;  R.  C.  1899,  S2G76-  t,              .,  ^         ,^- 

a.  C.  1905,  §3216;   C.  L.  1913,  §4272^  "  **^  to^vnships,  see  ch.  58-03. 
R.  C.  1943,  §  40-0510. 

40-05-11.  Foroign  city— Power  to  acquire  by  right  of  eminent  do- 
main, purchase,  Iea.se,  own,  and  hold  real  estate  in  this  state— Liabilitv. 
—Any  city  of  another  state  situated  within  five  miles  of  the  boundary 
line  of  this  state  may  purchase,  lease,  own,  and  hold  real  estate  in  this 
state  for  waterworks  or  sewerage  pui-poses  and  may  improve  the  land 
for  municipal  purposes  in  tlie  same  manner  as  a  city  situated  in  this 
state,  and  may  Iea.se,  let  or  convey  the  land.  Any  city  so  situated  is 
hereby  empowered  to  acquire,  by  purchase,  gift,  devise,  or  condemna- 
40-05-12.  Foreign  city — Power  to  sue  and  defend  in  courts  of  this 
state. — Any  city  of  .another  state  authorized  by  section  40-05-11  to  own, 
lease,  i>ccupy,  or  hold  real  estate  in  this  state  shall  have  the  same  right 
as  a  city  of  this  state  to  sue  by  its  coi-porate  authorities  and  in  its  cor- 
porate name  in  the  courts  of  this  state  for  the  protection  of  any  rights 
acquired  in  real  estate  in  this  state  and  to  defend  actions  in  its  cor- 
porate name  relating  to  the  ownership,  use,  or  occupation  of  real  estate 
acquired. 

Source:  S.  L.  1917,  ch.  77,  §2;   1925 
Snpp.,  §3770a2;  R.  C.  1943,  §40-0512. 

40-05-13.  Foreign  city — Power  to  convey  realty — Regulations  gov- 
erning.— Any  real  estate  in  this  state  owned  by  a  city  situated  in  an- 
other state  may  be  conveyed  by  a  warranty  or  quitclaim  deed  executed 
by  and  on  behalf  of  such  city  in  its  coi-porate  name  by  its  executive 
officer  and  city  auditor.  The  deed,  when  so  executed  and  when  acknowl- 
edged by  the  executive  officer  and  city  auditor  for  and  on  behalf  of 
the  city,  before  an  officer  competent  to  take  acknowledgments,  shall  be 
entitled  to  record. 

Source:    N.D.C.C;  S.  L.  1973,  ch.  80, 
§11. 

40-05-14.  Agreements  for  construction  and  maintenance  of  streets 
between  municipalities  and  counties. — The  goveniing  body  of  any  mu- 
nicipality of  ten  thousand  populatic  n  or  loss  and  the  boards  of  county 
commissioners  of  the  several  coun.ios  may  enter  into  agreements  for 
the  construction  and  maintenance  jf  streets  within  such  municip;ilities 
by  the  boards  of  county  commissioner.^.  Said  municipalities  shall  pay, 
on  a  reimburs;ible  b.isis,  such  sun  s  as  are  agreed  upon. 

Source:  S.  L.  19r.3,  ch.  253,  §1;  R.    J. 
1943,  1957  Supp.,  §40-0514. 
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40-05.1-01.  Enabling  clause.— Any  city  -with  a  population  of  one 
hundred  or  more  persons  as  determined  by  the  last  federal  census  and 
desiring  to  avail  itself  of  the  provisions  of  this  chapter  may  proceed  to 
frame,  "adopt,  amend,  or  repeal  home  rule  charters  as  herein  provided 
in  this  chapter. 

Source:  S.  L.  19C9,  ch.  371,  §  1. 

40-05.1-02.  Methods  of  proposing  home  rule  charter.— The  governing 
body  of  any  city  may  on  its  o\vn  motion  cause  a  home  rule  charter 
to  be  framed  and  submitted  for  adoption  to  the  electors  of  the  city  in 
the  manner  provided  in  this  chapter,  or  such  proposal  may  be  made  m 
a  petition  filed  with  the  governing  body  and  signed  by  not  less  than 
fifteen  percent  of  the  qualified  electors  of  the  city  voting  in  the  last 
city  election. 

Source:  S.  L.  1969,  ch.  371,  §2. 

40-05.1-03.  Charter  commission— Membership — Preparation  and  sub- 
mission of  charter — Compensation  and  expenses — Publication  or  distri- 
bution.— Where  proceedings  have  been  initiated  for  a  home  rule  charter, 
the  governing  body  of  the  city  shall  appoint  a  charter  commission  com- 
Ijosed  of  five  members  to  frame  such  charter.  The  chairman  of  the 
charter  commission  shall  be  desigTiated  by  the  governing  body  and  shall 
be  a  charter  commission  member.  Compensation  and  expenses  of  com- 
mission members  shall  be  as  determined  by  the  governing  body.  The 
governing  body  may  furnish  the  charter  commission  Avith  office  space, 
clerical  help,  legal  and  other  assistance,  and  supplies,  and  may  appro- 
priate and  pay  for  same  out  of  its  general  funds.  The  commission  shall 
prepare  and  submit  the  charter  within  one  year  after  appointment.  The 
proposed  charter  shall  then  be  published  once  in  a  newspaper  in  the 
city  where  the  charter  is  to  be  considered,  or,  if  there  is  no  newspaper 
published  in  the  city  then  in  the  official  county  newspaper  of  the  county 
in  which  the  city  is  located.  However,  cities  with  a  population  of  one 
thousand  or  less  may,  in  lieu  of  publishing  the  charter  in  a  newspaper, 
distribute  copies  of  the  charter  door-to-door  and  have  them  po.sted  and 
available  at  prominent  locations  in  the  cit;-.  In  the  event  a  city  does  not 
publish  the  chai-ter  in  a  newspaper,  it  mu  t  still  publish  a  notice  of  the 
election. 

Source:   S.  L.  1969,  ch.  371,  §3;  1973, 
ch.  322,  §  1.  ' 

40-05.1-04.  Submission  of  charier  to  el  ctors.— Not  earlier  than  sixty 
days  nor  later  than  six  months  after  si:h  publication  or  distribution, 
the  propo.sed  charter  .shall  be  submitted  to  a  vote  of  the  qualified  elec- 
tors of  the  city  at  a  regular  or  special  ci  y  election,  or  at  any  primary  or 
general  election  that  is  to  be  held  wit  ,in  such  period  of  time,  or  at  a 
special  city  election  held  concurrent!/  with  any  primary  or  general 
election. 

Source:   S.  L.  1969,  ch.  371,  S  4;  1973. 
eh.  322.  §  2. 
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40-05.1-05.  Ratification  by  majority  vole — Supersession  of  existing 
charter  and  state  laws  in  contlict  therewith — Filing  of  copies  of  new- 
charter. — If  a  majority  of  the  qualified  voters  voting  on  the  chart:-r  ai 
the  election  shall  vote  in  favor  of  the  home  rule  charter  it  shaii  be 
deemed  to  be  ratified  and  shall  become  the  organic  law  of  such  city, 
and  extend  to  all  its  local  and  city  mal-t  rs.  Such  charter  and  the 
ordinances  made  pursuant  thereto  in  such  matters  shall  supersede 
within  the  territorial  limits  and  other  jurisdiction  of  the  city  any  Ir." 
of  the  state  in  conflict  therewith,  and  shall  be  liberally  construed  for 
such  purposes.  One  copy  of  the  charter  so  ratified  and  approved  shall 
be  filed  with  the  secretary  of  state,  one  with  the  clerk  of  district  court 
for  the  county  in  which  the  city  is  located,  and  one  with  the  auditor 
of  the  city  to  remain  as  a  part  of  its  permanent  records.  Thereupon 
the  courts  shall  take  judicial  notice  of  the  new  charter. 

Sonrce:  S.  L.  1969,  ch.  371,  §  5.  Superseding  Legislation. 

Home  rule  city's  ordinance  authorizing 
creation  of  pedestrian  mall  superseaea 
contradictions  in  state  legislation.  City 
of  Fargo  v.  Fahrlander,  199  NW  2d  30. 

40-05.1-06.  Powers.— From  and  after  the  filing  with  the  3ecretar>- 
of  state  of  a  charter  framed  and  approved  in  reasonable  conformity 
with  the  provisions  of  this  chapter,  such  city,  and  the  citizens  thereof, 
shall,  if  included  in  the  charter  and  implemented  through  ordinances. 
have  the  following  powers  set  out  in  this  chapter: 

1.  To  acquire,  hold,  operate,  and  dispose  of  property  within  or 
without  the  corporate  limits,  and  exercise  the  right  of  eminent 
domain  for  such  purposes. 

2.  To  control  its  finances  and  fiscal  affairs;  to  appropriate  money 
for  its  purposes,  and  make  payment  of  its  debts  and  expenses; 
to  levy  and  collect  taxes,  excises,  fees,  charges  and  special  assess- 
ments for  benefits  conferred,  for  its  public  and  proprietary 
functions,  activities,  operations,  undertakings  and  improvements ; 
to  contract  debts,  borrow  money,  issue  bonds,  warrants  and  other 
evidences  of  indebtedness;  to  establish  charges  for  any  city  or 
other  services,  and  to  establish  debt  and  mill  levy  limitations. 
provided  that  all  real  and  personal  property  in  order  to  be  subject 
to  the  assessment  provisions  of  this  subsection  shall  be  asse5:>ed 
in  a  uniform  manner  as  prescribed  by  the  state  board  of  equaliza- 
tion and  the  state  supervisor  of  assessments. 

5.  To  fix  the  fees,  number,  erms,  conditions,  duration,  and  manner 
of  issuing  and  revoking  licenses  in  the  exercise  of  its  govern- 
mental police  powers. 

4.  To  provide  for  city  ofTice  s,  agencies,  and  employees,  their  selec- 
tion, terms,  powers,  duties,  qualifications,  and  compensation. 

6.  To  provide  for  city  cou.ts,  their  jurisdiction  and  powers  over 
ordinance  violations,  di  ties,  administration,  and  the  selection. 
qualifications,  and  com- icnsation  of  their  ofllcers;  however,  the 
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right  of  appeal  from  judgment  of  such  courts  shall  not  be  in  any 
way  affected. 

6.  To  provide  for  all  matters  pertaining  to  city  elections,  except  as 
to  qualifications  of  electors. 

7.  To  provide  for  the  adoption,  amendment,  and  repeal  of  ordinances, 
resolutions,  and  regulations  to  carry  out  its  governmental  and 
proprietary  powers  and  to  provide  for  public  health,  safety, 
morals,  and  welfare,  and  penalties  for  a  violation  thereof. 

8.  To  lay  out  or  vacate  streets,  alleys,  and  public  grounds,  and  to 
provide  for  the  use,  operation,  and  regulation  thereof. 

9.  To  define  offenses  against  private  persons  and  property  and  the 
public  health,  safety,  morals,  and  welfare,  and  provide  penalties 
for  violations  thereof. 

10.  To  engage  in  any  utility,  business,  or  enterprise  perm^itted  by 
the  constitution  or  not  prohibited  by  statute  or  to  grant  and 
regulate  franchises  therefor  to  a  private  person,  firm,  or  cor- 
poration. 
■  11.  To  provide  for  zoning,  planning,  and  subdivision  of  public  or 
private  property  within  the  city  limits;  to  provide  for  such 
zoning,  planning,  and  subdivision  of  public  or  private  property 
outside  the  city  limits  as  may  be  permitted  by  state  law. 

12.  To  levy  and  collect  franchise  and  license  taxes  for  revenue  pur- 
poses. 

13.  To  exercise  in  the  conduct  of  its  affairs  all  powers  usually  exer- 
cised by  a  corporation. 

14.  To  fix  the  boundary  limits  of  said  city  and  the  annexation  and 
deannexation  of  territory  adjacent  to  said  city  except  that  such 
power  shall  be  subject  to,  and  shall  conform  with  the  state  law 
made  and  provided. 

15.  To  contract  with  and  receive  grants  from  any  other  governmental 
entity  or  agency,  with  respect  to  any  local,  state  or  federal 
program,  project  or  works. 

It  is  the  intention  of  this  chapter  to  grant  and  confirm  to  the 
people  of  all  cities  coming  within  its  provisions  the  full  right  of  self- 
government  in  both  local  and  city  matters  within  the  powers  enumerated 
herein.  The  statutes  of  the  state  of  North  Dakota,  so  far  as  applicable, 
shall  continue  to  apply  to  home  rule  cities,  except  in  so  far  as  super- 
seded by  the  charters  of  such  cities  or  by  ordinance  passed  pursuant 
to  such  charters. 

Sonrce:  S.  L.  1969,  ch.  371,  §  6. 

40-05.1-07.  Amendment  or  repeal. — ^The  home  rule  charter  adopted 
by  any  city  may  be  amended  or  repealed  by  proposals  submitted  to  and 
ratified  by  the  qualified  electors  of  the  city  in  the  same  general  manner 
provided  in  section  40-05.1-02  anJ  section  40-05.1-04  for  the  adoption 
of  such  charter.  Amendments  m  ly  be  proposed  by  Jhe  governing  body 
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of  the  city  or  by  petition  of  the  number  of  electors  provided  in  section 
iO-05.1-02  and  submitted  to  the  voters  at  the  same  election.  The  voters 
may  at  their  option  accept  or  reject  cny  or  all  of  such  amendments  by 
a  majority  vote  of  electors  voting  at  tha  election,  A  proposal  to  repeal 
r.  home  rule  charter  that  has  been  adopted  shall  likewise  be  submitted 
to  the  electors  of  the  city  as  set  forth  in  this  section. 
Source:  S.  L.  1969,  ch.  371,  §  7. 

40-05.1-08.     Commission — Terms  of  office — ^Vacancies. — The  terms  of 
office  of  the  members  of  the  charter  commission  shall  be  four  years. 
Any  vacancy  on  said  commi.ision  shall  be  filled  by  the  governing  body 
of  the  city. 
Source:  S.  L.  1969,  ch,  371,  §  8. 

40-05.1-09.  Restriction  on  proposals  to  amend  or  repeal. — Any  pro- 
posal to  amend  or  repeal  home  rule  charters  shall  not  be  submitted  to 
the  electorate  more  often  than  every  two  years. 

Source:  S.  L.  1969,  ch.  371,  §  9. 

40-05.1-10.  Manner  of  caning  and  holding  elections. — The  elections 
provided  for  in  this  chapter  shall  be  called  and  held  in  the  same  manner 
as  is  provided  for  the  calling  and  holding  of  city  elections  except  that 
all  qualified  voters  of  the  city  shall  be  eligible  to  vote  at  such  eIectio:.s 
and  the  form  of  ballot  shall  be  prescribed  by  the  charter  commission 
so  that  the  voter  may  signify  whether  he  is  for  or  against  the  proposed 
home  rule  charter  or  the  amendment  or  repeal,  as  the  case  may  be. 

Source:  S.  L.  1969,  ch.  371,  §  10. 

40-05.1-11.  Effect  of  amendment  or  repeal  on  salary  or  term  of  office. — 
Repeal  of  a  home  rule  charter  shall  cause  the  city  affected  by  such  re- 
peal to  revert  to  the  form  of  government  of  such  city  immediately 
preceding  adoption  of  the  home  rule  charter  and  where  positions  to 
which  officials  were  elected  under  the  home  rule  charter  are  substantially 
the  same  as  positions  under  the  form  of  government  to  which  the  city 
reverts  upon  repeal,  such  elected  officials  shall  continue  to  exeitrise  the 
authority  of  such  position  for  the  salary  prescribed  by  the  home  rule 
charter  until  expiration  of  their  terms  of  office  as  prescribed  by  the 
home  rule  charter.  No  amendment  of  a  home  rule  charter  shall  shorten 
the  term  for  which  any  official  was  elected  or  reduce  the  salary  of  his 
office  for  that  term.        ' 

Source:  S.  L.  1969,  ch.  371,  §  11. 

40-05.1-12.    Former  powers  pre<  erved. — All  powers  heretofore  grant- 
ed any  city  by  general  law  are  her  by  preserved  to  each  home  rule  city, 
respectively,  and  the  powers  so  c  inferred  upon  said  cities  by  general 
law,  are  hereby  granted  to  home  rule  cities. 
t:  S.  L.  19C9,  ch.  371,  §  12. 
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40-05.1-13.  Vested  property — Rights  of  action — Actions  saved. — The 
adoption  of  any  charter  hereunder  or  any  amendment  thereof  shall 
never  be  construed  to  destroy  any  property,  action,  rights  of  action. 
claims,  and  demands  of  any  nature  or  kind  whatever  vested  in  the 
city  under  and  by  virtue  of  any  charter  theretofore  existing  or  other- 
wise accruing  to  the  city,  but  all  such  rights  of  action,  claims,  or  de- 
mands shall  vest  in  and  inure  to  the  city  and  to  any  persons  asserting 
any  such  claims  against  the  city  as  fully  and  completely  as  though 
the  said  charter  or  amendment  had  not  been  adopted  hereunder.  The 
adoption  of  any  charter  or  aniendment  hereunder  shall  never  be  con- 
strued to  affect  the  right  of  the  cuy  to  collect  by  special  assessment  any 
special  assessment  theretofore  levied  under  any  law  or  charter  for  the 
purpose  of  public  improvements,  nor  aFect  any  right  of  any  contract 
or  obligation  existing  between  the  city  and  any  person,  firm,  or  corpo- 
ration for  the  making  of  any  such  improvements  and  for  the  purpose 
of  collecting  any  such  special  assessments  and  carrying  out  of  any 
such  contract. 

Source:  S.  L.  1969,  ch.  371,  §  13. 


CHAPTER  40-44 
CIVIL  SERVICE  IN  CITIES 


Section 

40-44-01  Cities  of  certain  population 
may  adopt  civil  senice  sys- 
tem. 

40-44-02  Failure  or  refusal  of  city  to 
adopt  civil  service — Petition 
— Election  held. 

40-44-03  Form  of  ballot  to  be  used  in 
voting  upon  adoption  of  civil 
service  system  —  Vote  re- 
quired to  adopt. 

40-44-04  Civil  scr\ice  commission  or 
commissioner  —  Delegation 
of  powers  to  —  When  rules 
and  regulations  effective. 

40-44-05  Terms  of  members  of  commis- 
sion or  of  commissioner  — 
Clerk — Vacancies. 

40-44-OG  Compensation  and  expenses 
of  members  of  commission 
or  of  commissioner. 

40-44-07  Purpose  and  intent  of  chapter 
—  Types  of  systems  that 
may  be  set  up. 


Section 

40-44-08  Ordinance  creating  ci%Tl  serv- 
ice system — What  to  be  in- 
eluded  —  Departments  auto- 
matically included. 

40-44-09  Ordinance  providing  for  civil 
service  shall  prohibit  politi- 
cal activities  of  persons  un- 
der system. 

40-44-10  Contracting  w-ith  other  munic- 
ipalities and  state  depart- 
ments for  conduct  of  com- 
petitive examinations. 

40-44-11  Change  of  form  of  govern- 
ment in  city  which  has 
adopted  a  civil  ser\ice  sys- 
tem—Effect. 

40-44-12  Abandonment  of  civil  service 
system — Election — Form  of 
ballot — Removal  of  depart- 
ment or  employee  from  civil 
service. 

40-44-13  Penalty  for  violation  of  chap- 
ter. 


40-44-01.  Cities  of  certain  population  n>ay  adopt  civil  service  system. 
—The  governiii!?  body  of  any  city  having:  a  population  of  moro  than 
four  thousand  inhabitants  according-  to  the  latest  ofiicial  federal  or 
state  census  may  adopt,  by  ordinance,  a  civil  service  system  for  the 
selection,  employment,  classification,  advancement,  suspension,  retire- 
ment, or  discharge  of  appointive  oflicials  or  employees  of  the  city. 

Source:  S.  L.  1937,  ch.  173,  §1;  R.  C.         See   generally   15   Am.  Jur.   2d,   Civil 


1943,  §  40-4401. 
Cross-Rcfcrence. 

Park  districts  may  adopt  civil  sen-ice 
system,  sec  §  40-49-20. 

Collateral  Roferenfes. 

Municipal  CorporationsC=125,  133,  21C 
(1.2). 


Service,  §§  6-19. 

62  C.  J.  S.  Municipal  Corporations, 
§§469,711. 

Abolition  of  office,  effect  of  civil  serv- 
ice law.s  to  prevent,  4  ALR  207;  172 
ALR  369. 

Re-cmploymcnt  or  reinstatement  of 
public  employee  as  restoration  of  orig- 


*Only    §§    40-44-01    and    40-44-11    are    reproduced 
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40-44-11.  Change  of  form  of  government  in  city  which  has  adopted 
a  civil  service  system — EfTect. — If  any  city  in  this  state  which  has  estab- 
lished a  civil  sen'ico  system  in  compliance  with  the  requirements  of 
this  chai)tcr  shall  change  its  form  of  municipal  crovernment,  such  civil 
service  provisions  as  previously  have  been  established  shall  continue 
under  the  new  form  of  municipal  government  except  as  to  those  provi- 
sions which  the  governing  body  of  the  city  may  see  fit  to  change  within 
the  limitations  described  in  this  chapter.  The  governing  body  of  the 
city,  after  the  change,  in  its  form  of  government,  shall  designate,  as 
described  in  section  40-44-08,  the  departments,  classes  of  employees, 
and  appointive  officials  of  the  city  who  shall  come  under  the  civil  serv- 
ice, and  it  subsequently  may  add  thereto  except  as  restricted  by  the 
provisions  of  this  chapter. 

Source:  S.  L.  1939,  ch.  174,  §  1;  R.  C. 
1943,  §40-4411. 


CHAPTER  40-51.2— ANNEXATION  AND  EXCLUSION 
OF  TERRITORY 

Section  S€ction 

-•0-51.2-01     Short  title.  40-51.2-03    Annexation    by    petition    of 

<0-51.2-02    Declaration   of  purpose.  owners  and  electors. 


Section  Section 

40-51.2-04  Exclusion  by  petition  of  40-51.2-11 
owTicrs   and   electors.  40-51.2-12 

40-61.2-05    Notice— Petition    of    owners 

and  electors.  40-51.2-13 

40-51.2-06     Petition  of  owners  and  elec-      40-51.2-14 
tors  —  Annexation  or  ex- 
clusion —  Classification  of     40-51.2-15 
annexed  agricultural  lands 
for  tax  purposes.  40-51.2-16 

40-61.2-07    Annexation  by  resolution  of 
municipal  corporation. 

40-51.2-08    Annexation    by    petition    of 
municipal  corporation. 

40-51.2-09  Annexation  review  commis-  40-51.2-17 
sion  to  be  constituted  —  40-51.2-18 
Hearing  set. 

40-51.2-10  Annexation  review  commis-  40-51.2-19 
sion  —  Composition. 


Notice  required. 

Annexation  review  commis- 
sion— Hearing. 

Tecision. 

Powers  of  the  commission — 
Decision — Terms. 

Review  of  determination  of 
commission  by  certiorari. 

Effective  date  of  annexation 
by  annexation  review  com- 
mission —  Classirication  oi" 
annexed  agricultural  lands 
for  tax  purposes. 

Cost  of  annexation. 

Relation  of  this  chapter  to 
other  laws. 

Savings   clause. 


40-51.2-01.    Short  title. — This  chapter  may  be  cited  as  "The  Municipal 
Annexation  Act  of  1969". 
Source:  S.  L.  1969,  ch.  S81,  §  1. 

40-51.2-02.  Declaration  of  purpose. — It  is  hereby  declared  that  the 
policies  and  procedures  contained  in  this  chapter  are  necessary  and 
desirable  for  the  orderly  growth  of  urban  communities  in  the  state  of 
North  Dakota.   It  is  the  purpose  of  this  chapter: 

1.  To  encourage  natural  and  well-ordered  development  of  munici- 
palities of  the  state; 

2.  To  extend  municipal  government  to  areas  which  form  a  part  of 
the  whole  community ; 

3.  To  simplify  government  structure  in  urban  areas; 

4.  To  recognize  the  interrelationship  and  interdependence  between  a 
municipal  corporation  and  areas  contiguous  or  adjacent  thereto; 

and  to  these  ends  this  chapter  shall  be  liberally  construed.  For  the 
purposes  of  this  chapter  contiguity  will  not  be  affected  by  the  existence 
of  a  platted  street  or  alley,  a  public  or  private  right  of  way,  or  a  public 
or  private  transportation  right  of  way  or  area,  or  a  lake,  reservoir, 
stream,  or  other  natural  or  artificial  waterway  between  the  annexing 
municipality  and  the  land  to-be  annexed. 
Source:  S.  L.  19G9,  ch.  381,  §2. 

40-51.2-03.  Annexation  by  pcti  ion  of  owners  and  electors. — Upon 
a  written  petition  signed  by  not  lors  than  three-fourths  of  the  qualified 
electors  or  by  the  owners  of  not  loss  than  three-fourths  in  as.sesscd 
value  of  the  property  in  any  territory  contiguous  or  adjacent  to  any 
incorporated  municipality  and  not  embraced  within  the  limits  thereof, 
the  governing  body  of  the  municpality,  by  ordinance,  may  annex  such 
territory  to  the  municipality. 

Source:  S.  L.  10C9,  ch.  381,  §3. 
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40-51.2-04.  Exclusion  by  petition  of  owners  and  electors. — Upon 
J  petition  signed  by  not  less  than  three-fourths  of  the  qualified  electors 
jr:d  by  the  owners  of  not  less  than  three-fourths  in  assessed  value  of 
•he  property  in  any  territory  within  the  limits  of  an  incorporated 
n-.unicipality  and  contiguous  or  adjacent  to  such  limits,  the  governing 
l««iy  of  the  municipality,  by  ordinance,  may  in  its  discretion,  disconnect 
.did  exclude  such  territory  from  ihe  municipality.  The  provisions  of  this 
-fction,  however,  shall  apply  only  to  lands  which  have  not  been  platted 
;:nder  the  provisions  of  either  chapter  40-50  or  section  57-02-39,  and 
where  no  municipal  improvements  have  been  made  or  constructed  there- 
in or  adjacent  thereto.  Further,  in  the  event  any  property  for  which 
exclusion  is  petitioned  has  been  within  the  limits  of  an  incorporated 
municipality  for  more  than  ten  years  prior  thereto  and,  as  of  the  time 
of  filing  the  petition,  is  not  platted  and  has  no  municipal  improvements 
thereon,  the  governing  body  of  the  municipality  shall  disconnect  and 
exclude  such  territorj'  by  ordinance  from  the  municipality. 

Source:  S.  L.  1969,  ch.  381,  §4;  1971,  ... 

ch.  419.  §  1. 

40-51,2-05.  Notice — Petition  of  owners  and  electors. — ^The  governing 
body  shall  not  take  final  action  on  a  petition  presented  by  owners  and 
electors  until  the  petitioners  have  given  notice  of  presentation  of  their 
petition  by  one  publication  in  the  official  newspaper  of  the  municipality, 
and  if  none,  in  the  official  newspaper  of  the  county. 

Source:  S.  L.  1969,  ch.  381,  §5. 

40-51.2-06.  Petition  of  o^vners  and  electors — Annexation  or  exclusion 
— Classification  of  annexed  agricultural  lands  for  tax  purposes. — If  the 
governing  body  determines  to  annex  said  area  it  shall  do  so  by  ordi- 
nance, a  copy  of  which  with  an  accurate  map  of  the  anne.xed  area,  certi- 
fied by  the  executive  officer  of  the  municipality,  shall  be  filed  and  re- 
corded with  the  county  register  of  deeds,  whereupon  annexation  ;shall 
then  be  effective.  Annexation  shall  be  etlective  for  the  purpose  of  gen- 
eral taxation  on  and  after  the  first  day  of  April  next  ensuing;  provided, 
however,  the  municipal  corporation  shall  continue  to  classify  as  agricul- 
tural lands  for  tax  pui-poses  all  lands  in  the  annexed  area  which  v.ere 
classified  as  agricultural  lands  immediately  prior  to  such  annexation 
proceedings  until  such  lands  are  put  to  another  use.  If  the  goveniing 
body  determines  to  exclude  the  area  petitioned  for,  it  may  do  so  by 
ordinance  adopted  and  recorded  as  in  case  of  annexation. 

Source:   S.  L.  1909,  ch.  331,  §  6;  1971, 
ch.  420,   §1;    1973,   ch.   337,    §1. 

40-51.2-07.    Annexation  by  resolution  of  municipal  corporation. — The 

governing  body  of  any  municipality  may  adopt  a  resolution  to  annex 
contiguous  or  adjacent  terriiory  as  follows: 

1.   The  governing  body  of  the  municipality  shall  adopt  a  resolution 
describing  the  property  to  be  annexed ;  and 
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2.  Shall  cause  said  resolution  together  with  a  notice  of  the  time  and 
place  it  will  meet  to  hear  and  determine  the  sufficiency  of  any 
written  protests  against  such  proposed  annexation  to  be  pub- 
lished in  the  official  newspaper  once  each  weelc  for  two  consecu- 
tive weeks.  The  owners  of  any  real  property  within  the  territory 
proposed  to  be  annexed  within  thirty  days  of  the  first  publication 
of  such  resolution  may  file  written  protests  with  the  city  auditor 
protesting  against  the  proposed  annexation.  No  state-owned  prop- 
erty shall  be  annexed  without  the  written  consent  of  the  st^ite 
agency  or  department  having  control  thereof.  The  governing  body 
of  the  municipality,  at  its  next  meeting  after  the  expiration  of 
the  time  for  filing  such  protests,  shall  hear  and  determine  the 
sufficiency  thereof ;  and 

3.  In  the  absence  of  protests  filed  by  the  owners  of  more  than  one- 
fourth  of  the  territory  proposed  to  be  annexed  as  of  the  date  of 
the  adoption  of  the  resolution,  the  territory  described  in  the  reso- 
lution shall  be  included  within  and  shall  become  a  part  of  the 
city,  and  a  copy  of  the  resolution  with  an  accurate  map  of  the 
annexed  area,  certified  by  the  executive  officer  of  the  municipality, 
shall  be  filed  and  recorded  with  the  county  register  of  deeds, 
whereupon  annexation  shall  become  eiTective.  Annexation  shall 
be  effective  for  the  pm-pose  of  general  taxation  on  and  after  the 
first  day  of  April  ne.xt  ensuing;  provided,  however,  the  municipal 
corporation  shall  continue  to  classify  as  agricultural  lands  lor 
tax  purposes  all  lands  in  the  annexed  area  which  were  classified 
as  agricultural  lands  immediately  prior  to  such  annexation  pro- 
ceedings until  such  lands  are  put  to  another  use. 

If  the  owners  of  one-fourth  or  more  of  the  territory  proposed  to  be 
annexed  protest,  the  city  may  seek  annexation  by  petition  to  the  an- 
nexation review  commission  as  hereinafter  provided. 

Source:  S.  L.  1960,  ch.  381,  §  7;  1971, 
eh.  420,  §2;  1971,  ch.  421,  §  1;  1973,  ch. 
837,  §  2. 

40-51.2-OS.  Annexation  by  petition  of  municipal  corporation. — ^The 
governing  body  of  any  municipal  corporation  may  petition  the  attorney 
general  for  annexation  of  any  territory  contiguous  or  adjacent  to  it. 
The  petition  shall  set  forth  an  accurate  map  of  the  area  sought  to 
be  annexed,  its  description,  and  the  reasons  for  its  annexation. 

Source:  S.  L.  1969,  ch.  381,  §8. 

40-51.2-09.  Annexation  review  commission  to  be  constituted — Hear- 
ing set. — Upon  receipt  of  such  petition  the  attorney  general  shall  issue 
an  order  to  constitute  an  aimcxation  review  commission  to  hear  such 
petition  and  he  shall  designate  a  time  and  place  at  which  the  commission 
shall  meet  to  consider  the  petition.  Tlie  time  of  such  hearing  shall  be 
not  less  than  thirty  days  alter  receipt  of  such  petition. 

Source:  S.  L.  10C9,  ch.  381,  §9. 
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10-51.2-10.  Annexation  review  commission — Composition. — ^The  an- 
nexation review  commission  shall  be  composed  of  the  attorney  general, 
one  county  member  and  one  city  member.  The  board  of  county  com- 
missioners shall  appoint  one  member  of  the  board  of  supen-isors. 
selected  by  said  board  of  supervisors,  from  the  township  in  which  the 
territory  sought  to  be  annexed  is  situated  as  the  county  member  on 
such  annexation  review  commission  and  in  the  event  such  territory  is 
not  situated  in  an  organized  township  then  the  board  of  county  com- 
missioners shall  appoint  one  of  its  members  who  resides  outside  the 
corporate  boundaries  of  the  annexing  municipality  as  the  county  mem- 
ber on  such  commission  and  the  governing  body  of  the  municipality 
instituting  the  annexation  proceedings  shall  appoint  one  of  its  members 
as  the  city  member  on  such  commission.  The  attorney  general  shall  be 
chairman  of  such  commission,  and  he  may  designate  one  of  his  assistant 
attorneys  general  to  serve  and  act  in  his  stead  on  such  commission. 
Source:  S.  L.  1969,  ch.  381,  §  10. 

40-51.2-11.  Notice  required.— At  the  time  he  sets  the  time  and  place 
of  hearing,  the  chairman  of  such  commission  shall  direct  the  annexing 
municipality  to  cause  a  notice  of  such  hearing  and  a  copy  of  its  petition 
to  be  published  at  least  once  a  week  for  two  successive  weeks  in  the 
official  newspaper  of  such  municipal  corporation,  and  to  serve  a  copy 
of  such  notice  and  petition  upon  the  chairman  of  the  governing  body 
of  the  county  and  township,  if  organized,  wherein  the  territory  to  be 
annexed  lies.  Such  hearing  shall  be  held  not  less  than  thirty  days  after 
the  first  publication  of  such  notice.  Proof  of  publication  and  service  of 
the  notice  and  petition  as  required  herein  shall  be  filed  with  the  chairman 
of  such  commission  prior  to  the  time  of  such  hearing. 

Source:  S.  L.  1969,  ch.  381,  §  11. 

40-51.2-12.  Annexation  review  commission — Hearing. — At  the  time 
of  the  hearing  the  commission  shall  hear  all  evidence  with  respect  to 
such  annexation  and  it  shall  consider  all  studies,  surveys,  maps,  data. 
reports  and  other  material  prepared  by  any  state  or  local  governmental 
subdivision,  planning  or  zoning  commission  in  the  performance  of  their 
functions.  Any  resident  of  or  person  owning  property  or  having  any 
interest  in  the  area  proposed  to  be  annexed  and  any  elector  of  tlie 
annexing  municipality  or  his  representatives  may  appear  at  such  hearing 
and  present  evidence  upon  any  matter  to  be  determined  by  the  commis- 
sion. All  proceedings  at  the  hearing  and  any  continuances  thereof  shall 
be  recorded  but  the  same  need  not  be  transcribed  unless  proceedings 
for  judicial  review  are  initiated  as  provided  in  section  40-51.2-15. 

Source:  S.  L.  1969,  ch.  381,  §  12. 

40-51.2-13.  Decision. — Upon  the  completion  of  the  hearing,  the  com- 
mission shall  determine  if  the  annexation  should  be  gr:..itcd  after  ccn- 
sidering  and  finding  that  from  the  evidence  one  or  more  of  the  fi>iii>w. 
ing  factors  are  present  with  respect  to  the  proposed  annexation  which 
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will  constitute  a  more  harmonious  and  compatible  metropolitan  com- 
munity: 

1.  The  present  and  future  uses  or  development  of  the  area  sought 
to  be  annexed. 

2.  Whether  a  community  of  interest  exists  between  the  area  sought 
to  be  annexed  and  the  annexing  municipality. 

8.   The  educational,  recreational,  civic,  social,  religious,  industrial,  com- 
mercial, or  municipal  facilities  and  services  made  available  by  or 
in  the  annexing  municipality  to  any  resident,  business,  industry  or 
employee  of  such  business  or  industry  located  in  the  area  sought 
to  be  annexed. 
4.   Whether  any  governmental  services  or  facilities  of  the  annexing 
municipality  are  or  can  be  made  available  to  the  area  sought  to 
be  annexed. 
6.   The  economic,  physical  and  social  relationship  of  the  inhabitants. 
businesses,  or  industries  of  the  area  sought  to  be  annexed  to  the 
.   annexing  municipal  corporation,  and  to  the  school  districts  and 
other  political  subdivisions  affected  thereby. 
If  a  majority  of  the  commission  are  satisfied  that  the  annexation 
should  be  granted,  it  shall  determine  the  terms  and  conditions  upon 
which  annexation  is  to  be  had  and  shall  enter  an  order  granting  the 
petition.    In  all  cases,  the  commission  shall  set  forth  in  writing  its 
findings  of  fact,  it  conclusions  based  thereon  and  its  decision,  and  shall 
mail  a  copy  thereof  to  all  parties  to  the  annexation  proceedings. 

The  order  gi-anting  the  petition  shall  set  forth  in  detail  all  such  terms 
and  conditions  upon  which  the  petition  is  granted  and  the  effective 
date  thereof.  Such  order  together  with  an  accurate  map  of  the  annexed 
area,  certified  by  the  executive  olRcer  of  the  municipality,  shall  be  filed 
and  recorded  in  the  office  of  the  register  of  deeds  of  the  county  wherein 
the  annexed  territory  is  situated. 
Source:  S.  L.  19C9,  ch.  381  §  13. 


40-51.2-14.  Powers  of  (he  commission — Decision — Terms. — The  com- 
mission in  making  its  decision,  shall  balance  the  equities  presented  by 
the  evidence  and  shall  enter  an  order  setting  forth  what  it  deems  to 
be  fair  and  reasonable  terms  and  conditions  and  shall  direct  the  annexa- 
tion in  conformity  therewith.  It  shall  have  power: 

1.  To  approve  or  disapprove,  with  or  without  amendment,  wholly, 
partially,  or  conditionally  the  petition  for  annexation. 

2.  To  determine  the  metes  and  bounds  of  the  territory  to  be  annexed 
and  may  include  the  same  area  or  a  smaller  area  than  that  de- 
scribed in  the  petition. 

3.  To  require  payment  by  the  municipal  corporation  of  a  sum  deter- 
mined by  the  commission  payable  to  compensate  for  the  value  of 
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public  improvements  acquired  by  the  annexation  proceedings  and 
to  require  the  assumption   by   the   municipal   corporation   of  a 
prorata  share  of  any  existing  bonded  indebtedness  of  any  township 
from  which  territory  is  annexed. 
HouTce:  S.  L.  1969,  ch.  381,  §  14. 

40-51.2-15.     Review  of  determination  of  commission  by  certiorari. 

Within  thirty  days  after  receipt  of  the  commission's  order,  any  inter- 
ested party  dissatisfied  with  the  decision  made  by  the  annexation  i-eview 
commission  may  make  an  application  to  the  district  court  for  a  writ  of 
certiorari.  The  review  upon  such  writ  shall  extend  only  to  the  determina- 
tion of  whether  such  commission  has  pursued  its  authority  regularly  and 
has  not  exceeded  its  jurisdiction  or  abused  its  discretion  under  the 
provisions  of  this  chapter. 
Source:  S.  L.  1969,  ch.  381,  §  15. 

40-51.2-16.  Effective  date  of  annexation  by  annexation  review  com- 
mission— Classification  of  annexed  afjricultural  lands  for  lax  purposes. — 
Territory  annexed  to  a  municipality  under  the  provisions  of  this  chapter 
relating  to  petition  to  annexation  review  commission  shall  be  annexed 
as  of  the  date  of  the  order  of  the  commission,  except  for  tax  pui-poses. 
and  a  copy  of  the  resolution  with  an  accurate  map  of  the  annexed  area, 
certified  by  the  executive  officer  of  the  municipality,  shall  be  filed  and 
recorded  with  the  county  register  of  deeds.  Annexation  shall  be  etfective 
for  the  purpose  of  general  taxation  on  and  after  the  first  day  of  April 
next  ensuing;  provided,  however,  the  municipal  coi-poration  shall  con- 
tinue to  classify  as  agricultural  lands  for  tax  purposes  all  lands  in  the 
annexed  area  which  were  classified  as  agricultural  lands  immediately 
prior  to  such  annexation  proceedings  until  such  lands  are  put  to  another 
use. 

Source:  S.  L.  19C9,  ch.  381,  §  16;  1971, 
ch.  420,  §3;  1973,  ch.  337,  §3. 

40-51.2-17.  Cost  of  annexation. — ^The  costs  of  annexation  proceedings 
shall  be  paid  by  the  municipal  corporation  instituting  the  proceeding 
and  shall  be  the  same  as  those  allowed  in  any  civil  action. 

Source:  S.  L.  1969,  ch.  381,  §  17. 

40-51.2-18.  Relation  of  this  chapter  to  other  laws. — ^The  powers  con- 
ferred and  the  limitations  imposed  by  this  chapter  shall  be  in  addition 
and  supplemental  to,  and  not  in  substitution  for,  powers  conferred  by 
any  other  law. 

Source:  S.  L.  19C9,  ch.  381,  §  19. 

40-51.2-19.  Savings  clause. — If  any  section,  subsection,  subdivisimi. 
sentence,  or  clause  of  this  chapter  is  for  any  reason  held  to  be  iincdn- 
stitutional,  such  decision  shall  not  affect  the  validity  of  the  remaining 
portions  of  the  chapter. 

Source:  S.  L.  1969,  ch.  381,  §  20. 


CHAPTER  48-04— JOINT  OWNERSHIP 
Section  Section 

48-04-01     Joint    ownership    and    use    of      48-04-02    Joint   custody   and   control   of 
public  buildings  and  grounds  public  buildings  and  grounds. 

—   Tow-nships   —    Cities   —      48-04-03    Incurring   indebtedness  for 
Special  elections.  payment  of  public  buildings 

and  grounds. 

48-04-01.  Joint  ownership  and  use  of  public  buildings  and  grounds — 
Townships — Cities — Special  elections. — Any  civil  township  and  incorpo- 
rated city  located  within  the  boundaries  thereof,  when  authorized  by 
three-fourths  of  the  legal  voters  of  each  municipality  present  and  vot- 
ing at  separate  elections,  may  acquire  and  use  jointly  any  public 
buildings  and  grounds  within  the  corporate  limits  of  either  one.  The 
question  of  such  joint  acquisition  and  use  may  be  submitted  at  regular 
or  legally  called  special  elections  of  both  municipalities  held  not  more 
than  three  months  apart  and  when  once  submitted  may  not  again  be 
submitted  within  one  year. 

Source:  N.D.C.C;  S.  L.  1967,  ch.  323, 
§230. 

48-04-02.  Joint  custody  and  control  of  public  buildings  and  grounds. 
— Such  public  buildings  and  grounds  as  are  provided  for  in  section 
48-04-01,  shall  be  in  the  joint  custody  and  control  of  the  governing 
boards  of  such  city  and  township,  which  shall  make  and  enforce  lawful 
and  reasonable  regulations  for  the  care,  protection,  and  use  thereof. 

Source:  N.D.C.C;  S.  L.  19C7,  ch.  323, 
§  231. 

48-04-03.  Incurring  indebtedness  for  payment  of  public  buildings 
and  grounds. — Townships  or  cities  may  incur  indebtedness,  and  may 
provide  for  the  payment  thereof  severally,  but  not  jointly,  for  the 
acquisition  of  any  such  public  buildings  and  grounds  in  the  manner 
provided  by  chapter  21-03  of  the  title  Governmental  Finance. 

Source:  N.D.C.C;  S.  L.  19G7,  ch.  323, 
5  232. 


CHAPTER  54-40 

JOINT  EXERCISE  OF  GOVERNMENTAL  POWERS 

Section  Section 

64-40-01     Agreement.  64-40-05     Agreement   shall    provide    for 

64-40-02     Agreement  to  state  purpose.  distribution  of  property. 

64-40-03     Disbursement  of  funds.  54-40-06     Residence  requirement. 

64-40-04     Termination  of  agreement.  54-40-07     Chapter    not    to    affect    other 

statutes. 

54-40-01.  Agreement. — Two  or  more  governmental  units  or  munici- 
pal corporations  having  in  common  any  portion  of  their  territory  or 
boundary,  by  agreement  entered  into  through  action  of  their  governing 
bodies,  may  jointly  or  co-operatively  e.xercise  their  respective  separate 
powers,  or  any  power  common  to  the  contracting  parties  or  any  similar 
powers,  including  those  which  are  the  same  except  for  the  territorial 
limits  within  which  they  may  be  exercised  for  the  purpose  of  acquiring, 
constructing  and  maintaining  any  building  for  their  joint  use.  The  term 
"governmental  unit"  as  used  in  this  action  includes  and  means  every 
city,  village,  county,  town,  park  district,  school  district,  states  and 
United  States  governments  and  departments  of  each  thereof,  and  all 
other  political  subdivisions  even  though  not  specincally  named  or  re- 
ferred to  herein. 

Source:  S.  L.  1955.  ch.  309,  §  1;  1957, 
ch.  331,  §  1;  R.  C.  1943,  1957  Supp.,  §  54- 
4001. 

54-40-02.  Agreement  to  state  purpose. — Such  agreement  shall  state 
the  purpose  of  the  agreement  or  the  power  or  powers  to  be  exercised, 
and  it  shall  provide  for  the  method  by  which  the  purpose  sought  shall 
be  accomplished  or  the  manner  in  which  the  power  or  powers  shall  be 
exercised. 

Source:  S.  L.  1955,  ch.  309.  §2;  R.  C. 
1943,  1957  Supp.,  §  54-4002. 

54-40-03.  Disbursement  of  funds.— -The  parties  to  such  agreement 
may  provide  for  disbursements  from  public  funds,  including  funds 
already  raised  to  buy  real  estate  for  public  buildings  and  other  proper 
funds  or  properties  already  on  hand,  to  carry  out  the  purposes  of  the 
agreement.  Funds  may  be  paid  to  and  disbursed  by  such  agency  as  may 
be  agreed  upon,  but  the  method  of  disbursement  shall  agree  as  far  as 
practicable  with  the  method  provided  by  law  for  the  disbursement  of 
funds  by  the  parties  to  the  agreement.  Strict  accountability  of  all  funds 
and  report  of  all  receipts  and  disbursements  shall  be  provided  for. 

Source:  S.  L.  1955,  ch.  309,  §  3;  R.  C. 
1943,  1957  Supp.,  §  54-4003. 


54-40-04.  Termination  of  agreement. — Such  agreement  may  be  con- 
tinued for  a  definite  term  or  until  rescinded  or  terminated  in  accordance 
with  its  terms. 

Source:  S.  L.  1955.  ch.  309,  §4;  R.  C. 
•1943, 1957  Supp.,  §  54-4004. 

•  64-40-05.  .\&reement  shall  pro^^de  for  distribution  of  property. — 
Such  agreement  shall  provide  for  the  disposition  of  any  property  ac- 
quired as  the  result  of  such  joint  or  co-operative  exercise  of  powers, 
and  the  return  of  any  surplus  moneys  in  proportion  to  contributions  of 
the  several  contracting  parties  after  the  purpose  of  the  agreement  has 
•been  completed. 

Source:  S.  L.  1955.  ch.  309,  §5;  R.  C. 
1943, 1957  Supp.,  §  54-4005. 

.  54-40-06.  Residence  requirement. — Residence  requirements  for  hold- 
ing office  in  any  governmental  unit  .hall  not  apply  to  any  officer  ap- 
pointed to  carry  out  any  such  agreement. 

Source:  S.  L.  1955.  ch.  309,  §  6;  R.  C. 
1043,  1967  Supp.,  §  54-4000. 

54-40-07.  Chapter  not  to  affect  other  statutes.— This  chapter  does 
not  dispense  with  procedural  requirements  of  any  other  statute  provid- 
ing for  the  joint  or  co-operative  exercise  of  any  governmental  power. 

Source:  S.  L.  1955,  ch.  309,  §7;  R.  C. 
1943,  1957  Supp..  §  54-4007. 


IC  Traditional 
Zoning 


64-40-08  STATE  COVERN'MENT         1973    SUPPLEMENT 

CHAPTER  54-40— JOINT  EXERCISE  OF  GOVERmiENTAL  POWERS 

Section  Section 

54-40-08    Joint  functions— Who  may  par-      54-40-09    Human     service     centers     — 
ticipate.  Powers — Duties. 

54-40-08.  Joint  functions — ^WTio  may  participate.— -Any  municipal. 
ity,  county,  park  district,  school  district,  or  other  political  subdivision 
of  this  state  upon  approval  of  its  respective  governing  body  may  enter 
into  agreements  with  one  another  lor  joint  or  cooperative  action,  on  a 
cost-sharing  basis,  or  otherwise,  to  carry  out  any  function  or  duty  which 
may  be  authorized  by  law  or  assigned  to  one  or  more  of  them,  and  to 
expend  funds  of  such  municipality,  county,  park  district,  school  district, 
or  other  political  subdivision  pursuant  to  such  agreement,  to  use  unex- 
pended balances  of  their  respective  current  funds,  to  enter  into  lease- 
option  to  buy  and  contract  for  deed  agreements  between  themselves  and 
with  private  parties,  and  to  accumulate  funds  from  year  to  year  for 
the  provision  of  services  and  facilities,  and  to  otherwise  share  or  con- 
tribute property  in  accordance  with  such  agreement  in  jointly  and  co- 
operatively carrying  out  such  function  or  duty. 

Source:   S.  L.  1963,  ch.  353,  §1;  1969, 
ch.  451,  §1;  1971,  ch.  509,  §1. 

54-40-09.  Human  service  centers— Powers — Duties.— Human  serv- 
ice centers  organized  under  this  chapter  are  those  centers  established 
to  provide  human  services  otherwise  authorized  by  law  by  the  state 
or  any  of  its  political  subdivisions.  The  term  "human  service"  means 
service  provided  to  individuals  or  their  families  in  need  thereof  to 
help  them  achieve,  maintain,  or  support  the  highest  level  of  personal 
independence  and  economic  self-sufficiency,  including  health,  mental 
health,  education,  manpower,  social,  vocational  rehabilitation,  aging, 
food  and  nutrition,  and  housing  service.  A  human  serv'ice  center  shall 
be  established  by  the  appointment  of  a  board  of  directors  of  not  less 
than  eleven  members  by  the  authorized  representatives  of  the  agencies 
and  political  subdivisions  for  whom  the  services  will  be  rendered  by 
such  center  and  by  the  passage  of  a  motion  by  the  governing  bodies  of 
such  units  setting  forth  its  punwses  and  programs,  and  the  approval 
of  rules  or  bylaws  under  which  operations  shall  be  conducted,  and  the 
approval  of  the  agreement  stating  the  relationships  between  the  center 
and  parent  agencies.  Human  service  centers  and  their  parent  boards  or 
agencies  shall  have  such  pov/ers  and  duties  as  au,thorized  in  this  chap- 
ter for  political  subdivisions  of  the  state,  unless  otherwise  provided  in 
this  section.  Human  service  centers  shall  expend  funds  in  accordance 
with  law  and  legislative  appropriations,  and  shall  have  access  to  the 
services  of  the  state's  combined  automatic  telecommunications  .system. 
and  the  department  of  accounts  and  purchases  computer,  duplicating, 
accounting,  purchasing,  and  other  services  rendered  by  such  depart- 
ment to  state  agencies  and  institutions.  The  state  social  service  board, 
the  state  health  department,  and  such  other  agencies  of  the  state  as 

r-ny  have  rcsponsioilities  in  the  field  of  service  as  provided  by  human 
^r-'ice  centers  shall  provide  such  centers  assistance  to  the  extent  that 
:hc  requests  for  such  services  are  reasonable  and  related  to  the  pro- 
.•rams  of  such  departments. 
°  Source:  S.  L.  1973,  ch.  428,  §  1. 


CHAPTER  11-33 
COUNTY  ZONING 


Section 
11-33-01 

11-33-02 

11-33-03 

Settion 
J 1-33-07 

11-33-08 
11-33-09 
U-33-10 
11-33-11 
11-33-12 
11-33-13 
11-33-14 

11-33-15 


County  power  to  regulate 
property. 

Board  of  county  commission- 
er* to  designate  districts. 

Object  of  regulations. 

County  planning  commission 
to  prepare  plan. 

Hearings. 

Publication  of  resolutions. 

Separate   hearings. 

May  adjust  enforcement. 

Appeals  to  district  court. 

Not  to  affect  use. 

Noncomforming  uses  regu- 
lated. 

Board  of  county  commission- 
ers to  make  complete  list 


Section 

11-33-04     County   planning  commissions 

authorized— .Membership. 
11-33-05     Meetings — Olficers. 
11-33-06     Investigations. 


Section 
11-33-16 
11-33-17 


Enforcement. 

Violation  of  zoning  regula-' 
tions  and  restrictions — 
Remedies. 

11-33-18  Board  of  county  commission- 
ers authorized  to  issue  per- 
mits— Appropriate  money. 

11-33-19  Joint  planning  commission 
may  be  established. 

11-33-20  To\vnship  zoning  not  affected 
— ^Township  and  municipali- 
ties may  relinquish  powers. 


11-33-01.  County  power  to  regulate  property. — For  the  purpose  of 
promoting  health,  safety,  morals,  public  convenience,  general  prosperity, 
and  public  welfare,  the  board  of  county  commissioners  of  any  county 
is  hereby  empowered  to  regulate  and  restrict  within  the  county,  subject 
to  the  provisions  of  section  11-33-20,  the  location  and  the  use  of  build- 
ings and  structures  and  the  use,  condition  of  use  or  occupancy  of  lands 
for  residence,  recreation,  and  other  purposes. 

Source:  S.  L.  1955,  ch.  119,  §  1;  R.  C.      not  violate  a  county  zoning  district  res- 


1943,  1957  Supp.,  §  11-3301. 
Cross-Reference. 

Zoning  of  territory  adjacent  to  cities, 
tee  §  11-34-01. 

Gasoline  Filling  Station. 
A  proposed  gasoline  filling  station  did 


olution  prohibiting  construction  of  struc- 
tures which  could  be  used  for  mass 
meetings  or  where  people  congregate  in 
large  numbers.  Savelkoul  v.  Board  of 
County  Comrs.  of  Ward  County,  96  NW 
2d  394. 


11-33-02.  Board  of  county  commissioners  to  designate  districts. — 
For  any  or  all  of  the  purposes  designated  in  section  11-33-01,  the  board 
of  county  commissioners  may  by  resolution  divide  all  or  any  parts  of 
the  county,  subject  to  the  provisions  of  section  11-33-20,  into  districts 
of  such  number,  shape,  and  area  as  may  be  deemed  necessary,  and  may 
likewise  enact  suitable  regulations  to  carry  out  the  purposes  of  this 
chapter.  These  regulations  shall  be  uniform  in  each  district,  but  the 
regulations  in  one  district  may  difler  from  those  in  other  districts.  No 
regulation  or  restriction,  however,  shall  prohibit  or  prevent  the  use  of 
land  or  buildings  for  farming  or  any  of  the  normal  incidents  of  farm- 
ing. The  provisions  of  this  chapter  shall  not  be  construed  to  include 
any  power  relating  to  the  establishment,  repair,  and  maintenance  of 
highways  or  roads. 

Source:  S.  L.  1955,  ch.  119,  §  2;  R.  C. 
1943,  1957  Supp.,  §  11-3302. 


i  1-33-03.  Object  of  regulations. — These  regulations  shall  be  made  in 
accordance  with  a  comprehensive  plan  and  designed  for  any  or  all  of 
the  following  purposes: 


11-33-04  COUNTIES 

1.  To  protect  and  giiide  the  development  of  nonurban  areas; 

2.  To  secure  safety  fron:i  fire,  flood,  and  other  dangers; 

8.  To  regrulate  and  restrict  the  erection,  construction,  reconstruc- 
tion, alteration,  repair,  or  use  of  buildings  and  structures,  the 
height,  number  of  stories,  and  size  of  buildings  and  structures. 
the  percentage  of  lot  that  may  be  occupied,  the  size  of  courts. 
yards,  and  other  open  spaces,  the  density  of  population,  and  the 
location  and  use  of  buildings,  structures,  and  land  for  trade, 
industry,  residence,  or  other  purposes; 

4.  To  lessen  governmental  expenditures; 

5.  To  conserve  and  develop  natural  resources. 

These  regulations  shall  be  made  with  a  reasonable  consideration,  among 
other  things,  to  the  character  of  the  district  and  its  peculiar  suitability 
for  particular  uses. 

Source:  S.  L.  1955,  ch.  119,  §3;  R.  C. 
1943,  1957  Supp.,  §  11-3303. 

11-33-04.  County  planning  commissions  authorized — Membership. — 
The  board  of  county  commissioners  of  any  county  desiring  to  avail  itself 
of  the  powers  conferred  by  this  chapter,  shall  establish,  by  resolution, 
a  county  planning  commission  to  recommend  the  boundaries  of  the 
various  county  zoning  districts  and  appropriate  regulations  and  restric- 
tions to  be  established  therein.  Membership  of  such  commission  shall 
be  composed  of  nine  members,  two  of  whom  shall  be  appointed  from 
the  board  of  county  commissioners,  and  two  from  the  governing  body 
of  the  municipality  designated  as  the  county  seat  of  the  county  to 
serve  for  their  respective  terms  of  elective  office.  The  remaining  five 
members  shall  be  appointed  from  the  county  at  large.  When  appoint- 
ments to  said  commission  are  first  made,  three  members-at-large  shall 
be  appointed  for  a  two  year  term  and  two  members-at-large  for  a  four 
year  term,  after  which  all  subsequent  appointments  for  members-at- 
large  shall  be  for  a  four  year  term.  Appointments  to  fill  vacancies  shall 
be  for  the  unexpired  portion  of  the  term.  All  appointments  to  the 
county  planning  commission  shall  be  made  by  the  board  of  county  com- 
missioners. 

Source:  S.  L.  1955,  ch.  119,  §4;  R.  C.   r 
1943,  1957  Supp.,  §  11-3304. 

11-33-05.  Meetings— Officers.— The  commission  shall  meet  within 
thirty  days  after  its  apiwintment  and  elect  a  chairman  and  other  neces- 
sary officers  from  its  membership.  The  commission  may  adopt  rules  2.Q7Z  SUPPLEME 
and  bylaws  not  inconsistent  with  the  provisions  of  this  chapter.  A 
majority  of  the  members  of  the  commission  shall  constitute  a  quorum. 
Members  of  the  commission  may  be  compensated  for  their  actual  ex- 
penses in  the  same  manner  as  members  of  the  board  of  county  commis- 
sioners.  The  county  auditor  shall  serve  as  secretary  to  the  commission 
and  shall  keep  all  of  the  records  and  accounts  of  the  commission. 

Source:  N.D.C.C;  S.  L.  1969,  ch.  138, 


11-33-06.  Investigations. — The  county  planning  commission  in  con- 
junction with  the  township  boards  of  the  affected  areas  shall  investigate 
and  determine  the  necessity  of  establishing  districts  and  prescribing 
regulations  therefor,  as  herein  provided;  and,  for  that  purpose,  shall 
consult  with  residents  of  affected  areas,  and  with  federal,  state,  and 
other  agencies  concerned.  State,  county,  township,  city,  and  village 
officials,  departments,  or  agencies  are  hereby  required  to  make  avail- 
able, upon  request  of  the  county  planning  commission,  such  pertinent 
information  as  they  may  possess,  to  render  technical  assistance,  and  to 
co-operate  in  assembling  and  compiling  pertinent  information. 

Source:  S.  L.  1955.  ch.  119,  §  6;  R.  C. 
1943,  1957  Supp.,  §  11-3306. 

11-33-07.  County  planning  commission  to  prepare  plan. — After  in- 
vestigation, as  herein  provided,  the  county  planning  commission  shall 
prepare  a  proposed  resolution  to  be  submitted  to  the  board  of  county 
commissioners  establishing  districts  and  prescribing  regulations  there- 
for, as  herein  provided,  which  shall  be  filed  in  the  office  of  the  county 
auditor. 

Source:  S.  L.  1955,  ch.  119,  §7;  R.  C.     • 
1943,  1957  Supp.,  §  11-3307. 

11-33-08.  Hearings. — After  the  filing  of  the  proposed  resolution,  the 
county  planning  commission  shall  hold  a  public  hearing  thereon,  at 
which  the  proposed  resolution  shall  be  submitted  for  discussion,  and 
parties  in  interest  and  citizens  shall  have  an  opportunity  to  be  heard. 
Notice  of  the  time,  place,  and  pui-pose  of  the  hearing  shall  be  pub- 
lished once  each  week  for  throe  consecutive  weeks  in  the  official 
newspaper  of  the  county,  and  in  such  other  newspapers  published  in 
the  county  as  the  county  planning  commission  may  deem  necessary. 

Source:  S.  L.  1955,  ch.  119,  §  8;  R.  C,      Crosa-Rcference. 
1943,  1957  Supp.,  §  11-3308,  Hearing  on  zoning  proposal  for  terri- 

tory adjacent  to  cities,  see  §  11-34-02. 


11-33-09.  Publication  of  resolutions. — Following  the  public  hearing, 
the  board  of  county  commissioners  may  adopt  the  proposed  resolutions, 
with  such  changes  as  it  may  deem  advisable.  Forthwith  after  the  adop- 
tion of  any  such  resolution,  the  county  auditor  shall  cause  the  same  to 
be  published  for  three  successive  weeks  in  the  official  newspaper  of 
the  county  and  in  such  other  newspapers  published  in  the  county  as 
the  board  of  county  commissioners  may  deem  necessary.   Proof  of  such 


11-33-17  COUNTIES 


Tf  «.;    K  ..V"'^^"*"  °^  ""'"ff  regulations  and  restriclion^Remedies 

nS'-    ^         •  '°";-^'-^^^'  °^  rnaintained.  or  if  any  building,  struc^un  ' 

m«t  i^cff  f     '      ""  "^  P'"°P^'-ty  owner,  in  addition  to  other  remed  eV 
may  institute  any  appropriate  action  or  proceedings :  ^^"^euie... 

^'    iLrl^r^  '""-^  ""'''''^"'  '^''^'■°"'  construction,  reconstruction 

alteration,  repair,  conversion,  maintenance,  or  use- 
^.  10  restrain,  correct,  or  abate  such  violations-  ' 
3.     To  prevent  the  occupancy  of  the  building,  structure,  or  land-  or 

•  l:cr:rZ\:7  ^"^^^^  ^^*'  ^°"^-^'  ^-^"-'  -  -« ^'orabou; 


4. 

such  premises 

Source:  S.  L.  1955,  ch.  119,  §  17;  R.  C. 
1943,  1957  Supp.,  §  11-3317. 

milS^^'     ^^^"^  °^  *'°""*-''  commissioners  authorized  to  issue  per- 

Z^edZZltZwr'-r'"'''-^.'''/  ''  ^°""^>'  commissioners  is  em- 
powered to  authorize  and  provide  for  the  issuance  of  permits  as  a 
prerequisite  to  construction,  erection,  reconstruction,  alteration  repair 
nrovS^""'/  ."^  'u-'  ^""^'"^  °'  ^^^"^^"'•^  otherwise  subject  o  ?ho 
■fees  tTer'efo  %V^'''''''  '""f,  "^"^  ^^^'''^''^h  ^"^  collect 'reasonabl 
flZ  nfit  .      5f  u''  '°"''^'^  "^''^"  ^«  credited  to  the  general 

DowerPd  f  ^°""*^-.T^«  ^"^'•^  °^  =°""^>'  commissioners  is  further  cm- 
mT/v,  ^PP^^P'-'-'^^^'  out  of  the  general  funds  of  the  county,  such 
moneys  as  may  be  necessary  for  the  purposes  of  this  chapter 

Source:  S.  L.  1955,  ch.  119,  §  18;  R   C 
1943.  1957  Supp,  §  11-3318. 

»  "i^'I.^'  '^*"r^  planning  commission  may  be  established.— Where  the 
ties  a^-i't''f  "''*''  ""'  '''''''''"  ''  ^'^"^^^^  ^"  two  or  more  coun- 
such\  ?lf^^  "^  commission  may  be  established.  Membershin  of 
each  ro.  n  V  ^  ^"'"^  commission  shall  consist  of  five  members  from 
each  county  planning  commis.sion  to  be  appointed  by  the  chairman  of 
«ie  respective  county  planning  commissions.  Each  joint  commission  sh.ll 
^2pd  ^  PJ^^'"""^'->'f  Po^t  and  hold  public  hearings  thereon  as  is  pro- 
vided m  the  case  of  county  planning  commissions  before  submit  ing 
Its  final  report  and  recommendations  to  the  respective  county  phnn  ng 
commissions  of  each  county  concerned.  piannini. 

Source:  S.  L.  1955,  ch.  119,  §  19;  R.  C 
1943,  1957  Supp.,  §  11-3319. 


11-33-20.  To\ynship  zoning  not  a fTccfcd— Township  and  municinali- 
t.es  may  rolmqui.sh  poucrs.-The  provisions  of  this  chapter  S  in  o 
way  prevent  toun.ships  from  making  regulations  as  provided  in  so - 
tions  58-03-11  to  58-03-15,  inclusive,  but  .such  toun.shipr  mav  relinquish 
T^rjr  ^'^"^^tj°"-^  regulations  to  the  count/ by  resolution  of 
K!n  nof  h.      t^r^'l'P  «"Pcrvisoi-s.    The  provisions  ot    this   chapter 

Sn^L  h'  r  7'"^  **'-'''^''^  ^"^'  P''°P^'"*>''  ''^^  °'  P^'-^onal.  locitcd 
within  the  limitb  of  any  incorporated  municipality  of  this  state  exceot 
that  any  such  municipality  by  resolution  of  its  governing  body' may 

.'hSl  iV  T\''  '''  """'r'  '"  ^"^^t  ^°"'"^  regulations  under 
chapter  40--17.  m  which  case  such  property  shall  be  subject  to  the  pro- 
visions of  this  chapter.  W  I.UC  H»"- 

Source:  S.  L.  1955,  ch.  119.  §  20;  R.  C. 
1943.  1957  Supp.,  §  11-3320, 


11-33-21.     General  penalties  for  violation  of  zoning  regulations  and 
restrictions. — A  violation  of  any  provision  of  this  chapter  or  the  regu- 
lations and  restrictions  made  thereunder  shall  constitute  the  mainte-     ^.?7^T2Tjpp7. 
nance  of  a  public  nuisance  and  upon  conviction  there  shall  be  a  penalty  ""^       '  ""* 

of  a  fine  of  not  more  than  two  hundred  dollars  or  imprisonment  in  the 
county  jail  for  not  more  than  thirty  days  or  by  both  such  fine  and 
imprisonment. 

Source:  S.  L.  1973,  ch.  103,  §  1. 


CHAPTER  58-03 
POWERS  OF  TOWNSHIP  AND  OF  ELECTORS  OP  THE  TOWNSHIP 


^ 


Section 

68-03-01     Powers  of  township. 

£8-03-02     Powers   of   township   limited. 

68-03-03  Acts  of  township  to  be  in  cor- 
porate name. 

58-03-04  Townships  provide  for  confine- 
ment of  prisoners. 

58-03-05  Notice  to  be  given  that  town- 
ship is  providing  jail. 

68-03-OC    Township  charges  and  levies. 

i58-03-07     Powers  of  electors. 

68-03-08  Establishment  of  public  li- 
brary and  reading  room  — 
Repealed. 

68-03-09  Township  electors  shall  desig- 
nate public  places  for  post- 
ing notices.  , 


Section 
68-03-10 


Township  bylaws — Cerk  must 
publish  and  record  —  On 
whom  binding. 

68-03-11  Establishment  of  zoning  dis- 
tricts— Limitation — Scope  of 
loning  regulations  and  re- 
strictions. 

&8-03-12  Basis  for  township  zoning  reg- 
ulations and   restrictions. 

58-03-13  Township  zoning  co.-nmissions 
— Membership — Reports  and 
recommendations  —  District 
boundaries  —  Hearings  — 
Notice. 

53-03-14  Violation  of  zoning  regula- 
tions and  restrictions — Rem- 
y-'^dies.  ^ 

68-03-1.'=    iAppeals. 


58-03-11.  Establishment  of  zoning  "districts — Limitation — Scope  of 
zoning  regulations  and  restrictions. — For  the  purpose  of  promoting  the 
health,  safety,  morals  or  the  general  welfare,  or  to  secure  the  orderly 
development  of  approaches  to  municipalities,  the  board  of  township 
supervisors  may  establish  one  or  more  zoning  districts  and  within  such 
districts  may  regulate  and  restrict  the  erection,  construction,  recon- 
struction, alteration,  repair  or  use  of  buildings  and  structures,  the 
height,  number  of  stories,  and  size  of  buildings  and  structures,  the 
percentage  of  lot  that  may  be  occupied  the  size  of  courts,  yards,  and 
other  open  spaces,  the  density  of  population,  and  the  location  and  use 
of  buildings,  structures,  and  land  for  trade,  industry,  residence  or 
other  purposes.  All  such  regulations  and  restrictions  shall  be  uniform 
throughout  each  district,  but  the  regulations  and  restrictions  in  one 
district  may  differ  from  those  in  other  districts.  No  regulation  or  re- 
striction, however,  shall  apply  to  or  prevent  the  use  of  land  or  buildings 
for  farming  or  any  of  the  normal  incidents  of  farming.  The  provisions 
of  sections  58-03-11  through  58-03-15,  shall  not  be  construed  to  include 
any  power  relating  to  the  establishment,  repair  and  maintenance  of 
highways  or  roads. 

Regional  planning  and  zoning  commis- 
sions, see  §§  11-25-01.  11-:Jj-02. 

Rural  subdivision  improvement,  see 
§§11-33.1-01.  11-C3.1-02. 

Township  zoning  not  affected  by 
county  zoning  e.xcept  by  resolution  of 
supervisors,  see  §  ll-o3-20. 

Collateral  References. 
ZoningOlS.  15,  31. 
68  Am.  Jur.,  Zoning,  §§  8,  32-42. 
101  C.  J.  S.  Zoning,  §§  C,  9.  11,  31. 

58-03-12.  Basis  for  towTiship  zoning  regulations  and  restrictions. — 
The  regulations  and  restrictions  established  in  any  township  zoning 
district  shall  be  made  in  accordance  with  a  comprehensive  plan  with 
reasonable  consideration  as  to  the  character  of  such  district,  its  peculiar 
suitability  for  particular  uses,  the  normal  growth  of  the  municipality, 
and  the  various  types  of  occupations,  industries,  and  land  uses  within 
the  area,  and  shall  be  designed  to  facilitate  trarik  movement,  encour- 
age orderly  growth  and  development  of  the  municipality  and  adjacent 
areas,  and  promote  health,  safety,  and  general  welfare. 

Source:     S.  L.  1953,  ch.  340,  §  2;  R.  C. 
1943.  1957  Supp.,  S  5U-0312. 

58-03-13.    Town.ship  zoninc:  commissions — Metnber.ship— Reports  and 


Source:  S.  L.  1953,  ch.  340,  §  1;  R- C. 
1943,  1957  Supp.,  S.'i8-0311:  S.  L.  1961, 
eh.  373".  §1. 

Cross-References. 

Airport  zoning,  see  ch.  2-04. 

City  zoning,  see  ch.  40-47. 

County  zoning,  see  ch.  11-33. 

Municipal  planning  commissions,  see 
th.  40-48. 

Municipal  zoning,  see  ch.  40-47. 


*Only  §§  58— 
03-11  through 
58-03-15  are 
reproduced 


58-03-14  TOWNSHIPS 

of  township  supervisors  of  a  township  desiring  to  avail  itself  of  the 
powers  conferred  by  sections  58-03-11  through  58-03-15,  shall  establish. 
by  resolution,  a  township  zoning  commission  to  recommend  the  bound- 
aries of  the  various  township  zoning  districts  and  appropriate  regula- 
tions and  restrictions  to  be  established  therein.  Membership  of  .such 
commission  shall  consist  of  three  township  supervisors  and  two  members 
appointed  from  the  municipalities  concerned  in  relation  to  which  such 
zoning  is  contemplated.  Where  the  area  to  be  regulated  and  restricted 
is  situated  in  two  or  more  townships,  a  joint  zoning  commission  may  b.- 
established.  Membership  of  a  joint  zoning  commission  shall  consist 
of  two  township  supervisors  from  each  township  and  two  members 
from  the  municipality  in  relation  to  which  such  zoning  is  contemplated. 
Each  such  commission  shall  make  a  preliminary  report  and  hold  public 
hearings  thereon  before  submitting  its  final  report  and  recommendation.A 
to  the  board  or  boards  of  township  supervisors.  The  board  or  boards 
of  township  supervisors  may  thereupon  establish,  and  from  time  to 
time  change,  the  boundaries  of  township  zoning  districts  and  establish, 
amend,  supplement,  and  enforce  regulations  and  restrictions  in  such 
districts.  No  regulation,  restriction,  or  boundaries  shall  become  effective 
until  after  a  public  hearing  thereon  at  which  parties  in  interest  and 
citizens  shall  have  an  opportunity  to  be  heard.  At  least  fifteen  days" 
notice  of  the  time  and  place  of  such  hearing  shall  be  published  in  the 
official  newspaper  of  the  county  and  also  in  the  official  newspaper  oi 
the  municipality  in  relation  to  which  such  zoning  action  is  taken,  if  in 
such  municipality  an  official  newspaper  other  than  the  official  newspaper 
of  the  county  is  published.  The  description  of  any  land  within  any 
zoning  district  established  by  a  zoning  commission  together  with  any 
regulations  and  restrictions  established  therein  shall  be  filed  with 
the  governing  bodies  of  the  township  and  municipalities  concerned,  and 
in  the  event  amendments  are  made  to  the  boundaries  of  the  zonin*/ 
district  or  the  regulations  or  restrictions  established  therein,  such 
amendments  shall  be  filed  in  the  same  manner. 

Source:  S.  L.  1953,  ch.  340,  §  3;  R.  C. 
1943,  1957  Supp.,  §  58-0313;  S.  L.  1961. 
eh.  S73.  §2.  . 

58-03-14.    Violation  of  zoning  regulations  and  restrictions — ^Remedif!=. 

—If  any  building  or  structure  is  erected,  constructed,  reconstructed, 
altered,  repaired,  converted,  or  maintained,  or  if  any  building,  struc- 
ture, or  land  is  used,  in  violation  of  any  regulation  or  restriction  made 
under  the  authority  conferred  by  sections  58-03-11  through  58-03-1"). 
the  proper  local  authorities  of  the  township  or  of  the  municipality  i" 
relation  to  which  such  zoning  regulation  or  restriction  is  established. 
or  any  affected  citizen  or  property  owner,  in  addition  to  other  remedies. 
may  institute  any  appropriate  action  or  proceeding: 

1.  To  prevent  such  unlawful  erection,  construction,  reconstruction, 
alteration,  repair,  conversion,  maintenance,  or  use; 

2.  To  restrain,  correct,  or  abate  such  violations ; 

8.   To  prevent  the  occupancy  of  the  building,  structure,  or  land;  or 
4.  To  prevent  any  illegal  act,  conduct,  business,  or  use  in  or  about 

such  premises. 
Source:     S.  L.  1953,  ch.-340,  §  4;  R.  C.      Collateral  Relcrepces. 
1943,  1957  Supp..  §  58-0314.  ZoningC=761  ct  scq. 

68  Am.  Jur.,  Zonintr,  §§  178-193. 

101  C.  J.  S.  Zoning,  §§  44.  390  et  seq. 

58-03-15.  Appeals. — Appeals  from  any  rule,  regulation,  restriction, 
or  decision  of  the  board  of  township  supervisors  may  be  made  to  the 
district  court  of  the  county  in  which  such  township  lies.  Upon  a  show- 
ing that  any  rule,  regulation,  restriction,  or  decision  of  the  board  of 
township  supervisors  is  unreasonable  under  the  circumstances  or  con- 
trary to  the  intent  of  sections  58-03-11  through  58-03-15,  any  such 
rcjTulation.  restriction  or  decision  mav  bp  sof.  asidft  o>-  rr'vorgpf^ 


IC-lc 


IC-ld 


CHAPTER  40-47 
CITY  ZONING 


Section 

40-47-01  Cities  may  zone — Application 
of  regulations. 

40-47-02  Division  of  city  into  districts 
to  carry  out  regulations. 

40-47-03  Regulation  for  zoning  made 
for  what  purposes. 

40-47-0-1  Determining  and  enforcing 
regulations — Public  hearing 
and  notice  thereof. 

40-47-05  Amendments  to  or  repeals  of 
zoning  regulations — Protest 
— Required  vote  for  passage 
— Regulations  governing. 

40-47-06  Zoning  commission — Appoint- 
ment —  Duties  —  Prelimi- 
nary and  final  report. 

40-47-07  Board  of  adjustment  — Mem- 
bers —  Term  —  Hear  and 
.  decide  appeals  and  review 
orders. 


Section 

■10-47-08  Appeal  to  board  of  adjustment 
—  Taking  —  Filing  —  Time 
— Transmitting  record. 

40-47-09  Hearing  of  appeal  by  board 
of  adjustment — Notice — Au- 
thority of  board  —  Items 
taken  into  consideration  by 
board. 

40-47-10  Effect  of  appeal  to  board  of 
adjustment — Restraining  or- 
der. 

40-47-11  Determination  of  board  of  ad- 
justment reviewable  by  cer- 
tiorari. 

40-47-12  Instituting  action  to  restrain, 
correct,   or  abate   violations. 

40-47-53  Conflict  lictween  regulations 
adopted  under  this  cliapter 
and  other  laws,  ordinances, 
or  regulations. 


40-47-01.  Cities  may  zone  —  Application  of  regulations.  —  For  the 
pun^ose  of  iironiotiiig  healtli,  safety,  morals,  or  the  general  welfare  of 
the  community,  the  governing  body  of  any  city  may  rogiilate  and  re- 
strict the  height,  number  of  .stories,  and  the  size  of  buildings  and  other 
structures,  the  percentage  of  lot  that  may  be  occupied,  the  size  of 


40-47-01 


MUNICIPAL  GOVERNJIENT 


yards,  cqurts,  and  other  open  spaces,  th?  density  of  population,  and 
the  location  and  use  of  buildings,  structures,  and  land  for  trade,  in- 
dustry, residence,  or  other  purposes.  Such  regulations  may  provide  that 
a  board  of  adjustment  may  determine  and  vary  the  application  of  the 
regulations  in  harmony  with  their  general  purpose  and  intent  and  in 
accordance  with  general  or  specific  rules  therein  contained. 

Source:  S.  L.  1923,  ch.  175.  §1;  C.  L.      ALR  149G;  43  ALR  668;  54  ALR  1030; 


1913,  1925  Supp.,  §3756al;  S.  L.  1929, 
ch,  181,  §1;  R.  C.  19-13,  §40-4701;  S.  L. 
1963,  ch.  298,  §  1;  1967,  ch.  323,  §  211. 

CrosB-References, 

Hospital,  permission  to  establish  in 
residence  block  of  city  required,  see 
§  23-12-04. 

Municipal  zoning  not  affected  by 
county  zoning  except  by  resolution  of 
governing  body,  see  §  11-33-20. 

Regional  planninpr  and  zoning  com- 
missions, see  ch.  11-35. 

Constitutionality. 

Statutory  provision  granting  to  cities 
the  power  to  regulate  the  heicht  and 
size  of  buildings  did  not  deprive  the 
owner  of  propei-ty  without  due  process 
of  law.  City  of  Bipmarck  v.  Hughes,  53 
ND  838,  208  NW  711. 

Amendment  of  Ordinance. 

This  statute  does  not  authorize  the 
building  inspector  or  the  board  of  ad- 
justment to  amend  the  ordinance,  so  as 
to  authorize  the  erection  of  a  building 
which  is  forbidden  by  the  ordinance. 
Livingston  v.  Peterson,  59  ND  104,  228 
NW  816. 

Facing  of  Buildings. 

This  statute  does  not  give  the  city  au- 
thority to  require  the  owners  of  lots  to 
face  buildings  in  any  direction  or  upon 
any  street.  Williams  v.  City  of  Fargo, 
63  ND  183,  247  NW  46. 

Collateral  References. 

Municipal  Corporations0601-G01(29); 
ZoningC=»4-6. 

68  Am.  Jur.,  Zoning,  §  8  et  seq. 

62  C.  J.  S.  Municipal  Corj'orations, 
5§226<1)-22C(9);  101  C.  J.  S.  Zoning, 
i§  1-14. 

Zoning:  Creation  of  restricted  resi- 
dence districts  from  which  business 
buildings  or  multiple  residences  are  ex- 
cluded, 19  ALR  1394;  33  ALR  287;  38 


86  ALR  669;  117  ALR  1123. 

Initiative  and  referendum  proWsions, 
zoning  ordinance  as  within  operation  of, 
122  ALR  789. 

Racial  or  religious  differences,  validity 
of  provisions  in  respect  of,  in  zoning 
ordinance  or  regulation  which  is  not  con- 
fined to  that  matter  but  embraces  a 
broader  zoning  plan,  126  ALR  638. 

Spot  zoning,  128  ALR  740;  51  ALR 
2d  263. 

Accessory  or  incidental  purposes,  con- 
struction and  application  of  provision  of 
zoning  ordinance  permitting  use  for,  150 
ALR  494. 

Construction  and  application  of  pro- 
visions of  zoning  regulations  respecting 
permissible  use,  where  lot  or  parcel  is 
divided  by  zone  boundary  lines,  159  ALR 
854. 

Validity  of  zoning  law  as  affected  by 
limitation  of  area  zoning  (partial  or 
"piecemeal"  zoning),  165  ALR  823. 

Zoning  requirements  prescribing  con- 
ditions of  business  or  manufacturing  de- 
signed to  avoid  nuisance  or  annoyance, 
173  ALR  271. 

Constitutionality  of  zoning  based  on 
size  of  commercial  or  industrial  enter- 
prises or  units,  7  ALR  2d  1007. 

Change  in  ownership  of  nonconform- 
ing business  or  use  as  affecting  right  to 
continuance  thereof,  9  ALR  2d  1039. 

Right  to  resume  nonconforming  use 
after  peiio<)  of  nonusc  or  of  a  different 
use  from  that  in  effect  at  or  Ijeiore  tiie 
time'  of  zoning,  18  ALR  2d  725. 

Validity  of  zoning  ordinance  or  similar 
public  regulation  ix-quiring  consent  of 
neighboring  property  owners  to  permit 
or  sanction  specified  uses  or  construc- 
tion of  buildings,  21  ALR  2d  551. 

Zoning  regulations  applicable  to  tour- 
ists or  trailer  camps,  motor  courts  or 
motels,  22  ALR  2d  793. 

Violation  of  zoning  ordinance  or  reg- 
ulation as  affecting  or  creating  liability 
for  injuries  or  death,  31  ALR  2d  14C9. 

Zoning     rcgulation.s     as     applied     to 
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schools,    colleges,   universities,    and    the  governmental   projects   or  activities,   61 

like,  36  ALR  2d  653.  ALR  2d  970. 

Validity    of    zoning    regulation    pro-  Variance  or  exception  with  respect  to 

hibiting  residential  use  in  industrial  dis-  access  to  industrial,  commercial,  or  busi- 

trict,  38  ALR  2d  1141.  ness  premises  over  premises  dilferently 

Validity    of   zoning    regulations    with  zoned,  63  ALR  2d  1450. 

respect  to  uncertainty  and  indefiniteness  What  is  a  lodginghouse  or  boardinjr- 

of  district   boundary   lines,   39   ALR   2d  house  within  provisions  of  zoning  ordi- 

766.  nance  or  regulation,  64  ALR  2d  1167. 

Permissible    acti\-ities    under    zoning  Zoning  regulations  prohibiting  or  lim- 

laws  permitting  greenhouses  and    nurser-  iting  fences,  hedges,  or  the  like,  66  ALR 

ies,  40  ALR  2d  1459.  2d  1294. 

What    zoning    regulations    are    appli-  Zoning     regulations     as     affecting 

cable  to  territory  annexed  to  a  munici-  churches,  77  ALR  2d  377. 

pality,  41  ALR  2d  1463.  Consti-uction  and  application  of  terms 

Power    to    terminate    lawful    noncon-  "agricultural",    "farm",    "fanning",     or 

forming  use  existing  when  zoning  ordi-  the  like,  in  zoning  regulations,  97  ALR 

nance   was  passed,  after  use   has  been  2d  702. 

permitted  to  continue,  42  ALR  2d  1146.  Application   of  zoning  regulations   to 

What    is    a    "club"    or    "clubhouse"  automatic    vending    machines,    11    ALR 

within  provisions  of  zoning  regulations,  3d  1004. 
62  ALR  2d  1098. 

Attack  on  validity  of  zoning  statute,  ^*^  Review, 

ordinance,   or  regulation   on    ground   of  Powers   and   Procedures   of   City   and 

improper    delegation     of    authority   to  Village  Governing  Board,  31   N.   D.    L. 

board  or  officer,  58  ALR  2d  1083.  Rev.  137. 

Applicability  of  zoning  regulations  to 

40-47-02.     Division  of  city  into  districts  to  carry  out  regulations. — 

The  governing  body  may  divide  the  city  into  districts  of  such  number, 
shape,  and  area  as  may  be  deemed  best  suited  to  carry  out  the  purposes 
of  this  chapter,  and  may  reg-ulate  and  restrict  the  erection,  construction, 
reconstruction,  alteration,  repair,  or  use  of  buildings,  structures,  or  land 
within  such  districts.  All  regulations  shall  be  uniform  for  each  class 
or  kind  of  buildings  throughout  each  district,  but  the  regulations  in  one 
district  may  differ  from  those  in  other  districts. 

Source:  S.  L.  1923,  ch.  175,  §  2;  C.  L. 
1913,  1925  Supp.,  §3750a2;  R.  C.  1943, 
§  40-4702. 

40-47-03.  Regulation  for  zoning  made  for  what  purposes. — The  regu- 
lations provided  for  in  this  chapter  shall  be  made  in  accordance  with  a 
comprehensive  plan  and  shall  be  designed  to; 

1.  Lessen  congestion  in  the  streets ; 

2.  Secure  safety  from  fire,  panic,  and  other  dangers ; 

5.  Promote  health  and  the  general  welfare; 
4.     Provide  adequate  light  and  air; 

6.  Prevent  the  over-crowding  of  land; 

6.  Avoid  undue  concentration  of  iiopulation:  and 

7.  Facilitate  adeciuato  i)rovisions  for  transportation,  water,  sewage, 
schools,  i)arks.  and  other  public  requirements. 

The  regulations  shall  be  made  with  reasonable  consideration  as  to  the 
character  of  each  district  and  its  peculiar  suitability  for  particular  uses 
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S  ^nn  "''■  ^^/^"^'^^y"^  the  value  of  buildings  and  encouraging  the 
most  appropriate  use  of  land  throughout  the  city  ^""^'^emg  tne 

§40-4703  So<jDaj,  r..  u  1343,      district  is  not  unreasonable  or  arbitrary 

and  js  clearly  within  the  power  granted 

Reasonable  Ordinance.  !f.  ****  "^'^^   ^y  ^^e  legislature.  City  of 

An  ordinance  which  operates  equally     TiT'"''  "^  ''"^'"'  "  ""^  ''*'  '°«'^^^ 

40-47-04.     Determining  and   enforcing   regulations— Public    hearing 
and  notice  thereof.— The  goveraing  body  of  a  city  which  shall  use  zon- 
ing regulations  shall  provide  for  the  manner  in  which  the  regulations 
and  restrictions  shall  be  established,  enforced,  or  supplemented,  and  for  - 
the  manner  m  which  the  boundaries  of  the  districts  shall  be  established  "   ''''^ 
^-i\  from  time  to  time  changed.  No  regulation,  restriction,  or  twunaary 
>.,ll  iKjcome  effective  until  after  a  public  hearing  thereon  at  which 
•  .irfics  in  interest  and  citizens  shall  have  an  opportunity  to  be  heard. 
.'\t  K-a-*t  fifteen  days'  notice  of  the  time  and  the  place  of  such  hearing 
'.».nll  be  published  in  the  official  newspaper  of  the  city  and  such  notice 
■  hall  contain  a  description  of  any  property  involved   in  any   zoning 
ih.uigCf  hy  street  address  if  streets  have  been  platted  or  designated 
;n  the  area  affected. 
.Source:   N.D.C.C;  S.  L.  1971,  ch.  417, 

40-47-05.  Amendments  to  or  repeals  of  zoning  regulations— Protest 
—-Required  vote  for  passage — Regulations  governing. — Regulations,  re- 
strictions, and  boundaries  may  be  amended,  supplemented,  changed, 
modified,  or  repealed  from  time  to  time.  If  a  protest  against  a  change, 
supplement,  modification,  amendment,  or  repeal  is  signed  by  the  o^vners 
of  twenty  percent  or  more : 

1.  Of  the  area  of  the  lots  included  in  such  proposed  change ;  or 

2.  Of  the  area  adjacent,  extending  one  hundred  and  fifty  feet  from 
the  area  to  be  changed,  excluding  the  width  of  streets, 

the  amendment  shall  not  become  eflfective  except  by  the  favorable  vote 
of  three-fourths  of  all  the  members  of  the  governing  body  of  the  city. 
The  provision  of  section  40-47-04  relating  to  public  hearings  and  official 
notice  shall  apply  equally  to  all  changes  or  amendments  provided  in  this 
section,  provided  that  protests  in  writing  must  be  filed  with  the  city 
auditor  prior  to  the  time  set  for  the  hearing. 

Source:  S.  L.  1923,  cli.  175.  §5;  C.  L.  §40-4705;  S.  L.  1953.  ch.  260,  §1;  1957, 
1913,  1925  Supp.,  §375Ca5;   R.  C.  1943,     ch.  290,  §1;  1957  Supp.,  §40-4705. 

40-47-06.  Zoning  commission — Appoint mcnt  —  Duties  —  Preliminary 
and  final  report. — The  governing  body  of  a  city  desiring  to  avail  itself 
of  the  powers  conferred  by  this  chai)tor  shall  ai)i)oint  a  commission,  to 
be  known  as  the  zoning  commission,  to  rccomniciul  the  boundaries  of  the 
various  original  districts  and  appropriate  regulations  to  be  enforced 
theroin.  Such  conmiission  shall  make  a  jireliminary  report  a:id  hold 
public  hearings  thereon  before  submitting  its  final  rei>ort.  The  govern- 
ing body  shall  not  hold  its  iiubiic  hearings  or  take  action  until  it  lias 
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received  the  final  report  of  the  zoning  commission.    If  a  city  has  a 
planning  commission,  it  may  be  appointed  as  the  zoning  commission. 

Source:  S.  L.  1923,  ch.  175,  §  6;  C.  L. 
1913,  1925  Supp.,  §3756a6:  R.  C.  1943, 
§40-4706. 

tO-17-07.  Board  of  adjustment — Members — ^Term — Hear  and  decide 
.ippcals  and  review  orders. — The  governing:  body  may  provide  for  the 
::;>j»ointment  of  a  board  of  adjustment  consisting  of  five  members,  each 
i;:eniber  to  be  appointed  for  a  term  of  three  years.  The  board  of  adjust- 
j.'ient  shall  hear  and  decide  appeals  from  and  shall  review  any  order, 
r<<iiiirement,  decision,  or  determination  made  by  an  administrative  of- 
r:(ial  charged  with  the  enforcement  of  any  ordinance  adopted  pursuant 
to  this  chapter.  It  shall  hear  and  decide  all  matters  referred  to  it  or 
upon  which  it  is  required  to  pass  under  any  such  ordinance.  The  con- 
curring vote  of  four  members  of  the  board  shall  be  necessary  to  re- 
verse any  order,  requirement,  decision,  or  determination  of  any  such 
administrative  official  or  to  decide  in  favor  of  the  applicant  any  matter  1973  SUPPLEMS: 
ui>on  which  it  is  required  to  pass  under  any  such  ordinance,  or  to  effect 
any  variation  in  such  ordinance.  Upon  request  of  the  board,  the  govern- 
ing body  shall  have  the  right  to  appoint  an  alternate  member  of  said 
l«)ard  of  adjustment,  who  shall  sit  as  an  active  member  when  and  if  a 
member  of  said  board  is  unable  to  sei-ve  at  any  hearing. 
.Source:   N.D.C.C;  S.  L.  1971,  ch.  418. 

40-47-08.  Appeal  to  board  of  ad^justment— Taking — Filing— Time — 
Transmitting  record. — An  appeal  to  the  board  of  adjustment  may  be 
taken  by  any  person  aggrieved  or  by  any  officer,  department,  board,  or 
bureau  of  the  city.  The  api)eal  shall  be  taken  within  the  time  prescribed 
by  rule  of  the  board  by  filing  with  the  officer  from  whom  the  appeal 
is  taken  and  v,-ith  the  board  of  adjustment  a  notice  of  appeal,  specifying 
the  grounds  thereof.  The  officer  from  whom  the  appeal  is  taken  forth- 
with shall  transmit  to  the  board  of  adjustment  all  the  papers  constitut- 
ing the  record  upon  which  the  action  appealed  from  was  taken. 

Source:  S.  L.  1923.  ch.  175,  §7;  C.  L. 
1913,  i925  Sapp.,  Sa?.-".!;:!;;  K.  C.  1943. 
S  40-4703. 
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40-47-09.  Hearin.Er  of  appeal  by  board  of  adjustment — Notice — Au- 
thority of  board — Items  taken  into  consideration  by  board. — ^The  board 
of  adjustment  shall  tix  a  reasonable  time  for  the  hearing  of  the  appeal 
and  shall  give  due  notice  thereof  to  the  pai'ties.  It  shall  decide  the 
appeal  within  a  reasonable  time.  Upon  the  hearing,  any  party  may 
appear  in  person  or  by  agent  or  by  attorney.  The  board  may  reverse 
or  affirm,  in  whole  or  in  ])art,  or  may  modify,  the  order,  requirement, 
decision,  or  determination  appealed  from,  and  shall  make  such  order, 
requirement,  decision,  or  determination  as  in  its  opinion  ought  to  be 
made  in  the  i>remiscs,  and  to  that  end,  the  board  shall  have  all  the 
powers  of  the  olficer  from  whom  the  a]opeal  is  taken.  Where  there  is 
practical  difficulty  or  unnecessary  hardship  in  the  way  of  carrying  out 
the  strict  letter  of  the  ordinance,  the  board,  in  passing  upon  an  appeal, 
may  vary  or  modify  any  of  the  regulations  or  provisions  of  the  ordi- 
nance relating  to  the  use,  construction,  or  alteration  of  buildings  or 
structures  or  the  uses  of  land  so  that  the  spirit  of  the  ordinance  shall 
be  obser\'ed,  public  safety  and  welfare  secured,  and  substantial  justice 
done. 

Source:  S.  L.  1923,  ch.  175  §  7;  C.  L. 
1913,  1925  Supp.,  §3756a7;  R.  C.  1943, 
{  40-4709. 

40-47-10.  Effect  of  appeal  to  board  of  adjustment  —  Restraining 
order. — An  appeal  to  the  board  of  adjustment  stays  all  proceedings  in 
furtherance  of  the  action  appealed  from  unless  the  officer  from  whom 
the  appeal  is  taken  certifies  to  the  board  of  adjustment  after  the  notice 
of  appeal  shall  have  been  filed  with  him  that  by  reason  of  facts  stated 
in  the  certificate  a  stay,  in  his  opinion,  would  cause  imminent  peril  to 
life  or  property.  In  such  a  case,  proceedings  shall  not  be  stayed  except 
by  a  restraining  order  which  may  be  granted  by  the  board  of  adjust- 
ment or  by  a  court  of  record  on  application  and  on  due  cause  shown 
after  notice  to  the  officer  from  whom  the  appeal  is  taken. 

Source:  S.  L.  1923,  ch.  175.  §7;  C.  L. 
1913,  1925  Supp.,  §375Ca7;  R.  C.  1943, 
{40-4710. 

40-47-11.  Determination  of  board  of  adjustment  reviewable  by  cer- 
tiorari.— Every  decision  of  the  board  of  adjustment  shall  be  subject 
to  review  by  certiorari.  The  application  for  a  writ  of  certiorari  shall  be 
made  to  the  district  court  of  the  county  in  which  the  city  is  situated 
within  fifteen  days  after  notice  of  the  decision  of  the  board,  and  such 
writ  shall  be  returnable  within  twenty  days  after  the  rendition  of  such 
decision.  The  court  may  take  such  evidence  as  may  be  required  to  de- 
termine the  questions  presented.  The  supreme  court,  upon  application 
filed  within  fifteen  day.s  after  the  determination  of  the  district  court, 
shall  review  tlic  action  of  the  district  court  by  certiorari. 

Sourer:  S.  I,.  102.1.  cli.  175,  §7;  C.  1..      ^^''"•"  Wi  it  Hins  Not  Lie. 
1013,  192.1  Su|i|).,  S  ;i7.'.i;.n7;    R.  C.   19  H,  Cortiornri  <Iom   not   lie   to   review   the 

140-4711.  dincrctinn  of  the  IkoaiU  of  adjustment  in 
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rcfusinjr  an  apartment  houre  permit  in 
a  residence  district.  Livingston  v.  Peter- 
ton,  59  ND  104,  228  N\V  816. 

40-47-12.     Instifutins  action  to  restrain,  correct,  or  abate  violations. 

If  any  building  or  structure  is  erected,  constructed,  reconstructed, 

altered,  repaired,  converted,  or  maintained,  or  if  any  building,  structure, 
or  land  is  used  in  violation  of  this  chapter  or  of  any  ordinance  or 
other  regulation  made  under  the  authority  conferred  by  this  chapter,  the 
proper  local  authorities  of  the  city,  in  addition  to  other  remedies,  may 
institute  any  appropriate  action  or  proceeding: 

1.  To  prevent  such  unlawful  erection,  construction,  reconstruction, 
alteration,  repair,  conversion,  maintenance,  or  use; 

2.  To  restrain,  correct,  or  abate  such  violation ; 

8.    To  prevent  the  occupancy  of  the  building,  structure,  or  land ;  or 
4.    To  prevent  any  illegal  act,  conduct,  business,  or  use  in  or  about 
such  premises. 

Source:  S.  L.  1D23,  ch.  175,  §  8;  C.  L. 
1913,  1925  Supp.,  §3756a8;  R.  C.  1943, 
§40-4712. 

40-47-13.  Conflict  between  regulations  adopted  under  this  chapter 
and  other  laws,  ordinances,  or  regulations. — If  the  regulations  made 
under  the  authority  of  this  chapter  require  a  greater  width  or  size  of 
yards  or  courts,  or  require  a  lower  height  of  building  or  a  lesser  num- 
ber of  stories,  or  require  a  greater  percentage  of  lot  to  be  left  unoc- 
cupied, or  impose  other  higher  standards  than  are  required  in  any  other 
statute  or  local  ordinance  or  regulation,  the  provisions  of  the  regula- 
tions made  under  the  authority  of  this  chapter  shall  govern.  If  the 
provisions  of  any  other  statute  or  local  ordinance  or  regulation  require 
a  greater  width  or  size  of  yards  or  courts,  or  require  a  lower  height  of 
building  or  a  lesser  number  of  stories,  or  require  a  greater  percentage 
of  lot  to  be  left  unoccupied,  or  impose  other  higher  standards  than  are 
required  by  the  regulations  made  under  the  authority  of  this  chapter, 
the  provisions  of  such  statute  or  local  ordinance  shall  govern. 

Source:  S.  L.  1023,  ch.  175,  §9;  C.  L.  restrict  powers  previously  granted  to 
1913  1925  Supp.,  §375Ga9;  R.  C.  1943,  cities  to  atlopt  reasonable  oitiinances 
t  40-4713  ^"t^*^  respect  to  lot  usage.  Ujka  v.  Stur- 

'  ■  devant,65NW2d292. 

Previously  Granted  Towers. 

The  enactment  of  this  statute  did  not_ 
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Sanitation    and    safety. 

Sickness  in  motor  or  trailer 
courts — Penalty  for  failure 
to  report. 

Guest  record. 

Posting  rules  and  regulations. 

Ejection  from  premises. 

Revocation  of  license — Penalty 
for  operating  without  li- 
cense. 


23-10-01.     Definitions. — In  this  chapter,  unless  the  context  or  subject 
matter  otherwise  requires: 

1.  "Motor  court"  includes  every  plot  of  land  equipped  with  buildings 
or  structures,  or  any  part  thereof,  kept,  used,  maintained,  ad%'er- 
tised,  or  held  out  to  the  public  as  a  place  where  sleeping-  accommo- 
dations, with  or  without  cookinp:  facilities,  are  furnished  to  the 
public  for  periods  of  le.ss  than  one  week  and  shall  include  only  such 
establishments  where  buildings  or  structures  have  guest  units 
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I 
opening  to  the  outside,  and  where  accommodations  include  park- 
ing space  for  at  least  one  motor  vehicle  to  each  guest  unit,  and 
shall  include  establishments  known  as  motels,  cabins,  camps  or  by 
whatever  name  the  same  may  be  called. 
2.    "Trailer  court"  includes  every  plot  of  land  kept,  used,  maintained, 
advertised,  or  held  out  to  the  public  as  a  place  for  use  by  transient 
guests  for  parking  trailers  or  trailer  coaches,  which  plot  of  land 
is  of  such  size  as  to  accommodate  two  or  more  trailer  coaches. 
Source:  S.  L.  1955,  ch.  175,  §  1;  R.  C.      Collateral  References. 
1943,  1957  Supp.,  §23-1001;  S.  L.  1963,  InnkeepersC=3. 

cb.  208,  §  7.  Generally  as  to  public  regulation,  see 

__       „  ,  40   Am.    Jut.    2d,    Hotels,    Motels,    and 

Cross-Reference.  Restaurants,  §§28-48. 

Word  defined  by  statute   always   has  43   c.  J.   S.   Innkeepers,   §§4-7. 

■ame  meaning,  see  §  1-01-09. 

Maintenance  or  regulation  by  public 
authorities  of  tourist  or  motor  camps, 
courts  or  motels,  22  ALR  2d  774. 

23-10-02.  State  laboratories  department  to  make  regulations — In- 
spection.— The  state  laboratories  department  shall  have  general  super- 
vision of  the  health  and  sanitary  condition  of  all  motor  and  trailer  courts 
in  this  state  and  may  make,  promulgate,  and  enforce  such  rules  and 
regulations  as  may  be  necessary  or  desirable  for  the  preservation  of  the 
same.  The  department  and  its  inspectors  shall  have  access  to  the  prem- 
ises of  each  motor  or  trailer  court,  and  every  part  thereof,  at  such 
times  as  may  be  proper  and  reasonable  for  the  inspection  thereof. 

Source:  S.  L.  1931,  ch.  299,  §5;  R.  C.      Cross-Rcfercnce. 
1943,  §23-1002;  S.  L.  1955,  ch.  175,  §2;  sute  laboratories  department,  see  ch. 

1957  Supp.,  §  23-1002.  19-01. 

23-10-03.  License  required — Application. — No  person,  firm,  or  corpo- 
ration, municipal  or  private,  shall  establish  or  maintain  a  motor  or 
trailer  court  in  this  state  without  first  obtaining  a  license  therefor  from 
the  state  laboratories  department.  The  application  for  such  license 
shall  be  made  in  writing  to  the  department  and  shall  state  the  location 
and  type  of  the  court,  the  number  of  sleeping  rooms,  the  proposed 
water  supply  therefor,  the  proposed  method  of  sewerage  and  garbage 
disposal,  and  such  other  information  as  may  be  required  by  the  depart- 
ment. Forms  for  such  application  shall  be  prepared  by  the  department 
and  distributed  upon  request. 

Source:  S.  L.  1931,  ch.  299,  §§2,  3;  R. 
C.  1943,  §23-1003;  S.  L.  1955,  ch.  175, 
SS;   1957  Supp.,  §23-1003. 

23-10-04.  Inspection  before  license  granted — Basis  of  fees. — As  soon 
as  possible  after  the  receii)t  of  an  application,,  the  state  laboratories 
department  shall  cause  an  insi)Cclion  of  the  premises  to  bo  made,  and 
if  the  department  i.s  suitisfiod  from  the  application  and  insjiection  that 
the  existing  or  proposed  motor  or  trailer  court  will  not  be  a  source  of 
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danger  to  the  health  of  the  guests  of  the  court  or  to  the  general  public. 
it  shall  notify  the  applicant  of  its  approval  of  such  court  and  of  the 
•amount  of  the  fees  for  a  license  therefor.  Fees  shall  be  charged  and 
collected  upon  the  basis  of  the  number  of  sleeping  rooms  available  for 
use  by  guests  for  hire.  A  license  fee,  however,  shall  not  be  charged  for 
any  municipally  owned  and  operated  motor  or  trailer  court. 

Source:  S.  L.  1931,  ch.  299,  §4;  R.  C. 
1943,  §23-1004;  S.  L.  1955,  ch.  175,  §4; 
1957  Supp.,  §  23-1004. 

23-10-05.  License  fees. — The  following  fees  shall  be  charged  for  li- 
censes to  operate  motor  or  trailer  courts  in  this  state: 

1.  For  a  motor  court  having  at  least  four  but  not  more  than  ten 
sleeping  rooms,  five  dollars ; 

2.  For  a  motor  court  having  more  than  ten  and  not  more  than  twen- 
ty sleeping  rooms,  ten  dollars ; 

8.    For  a  motor  court  having  more  than  twenty  and  not  more  than 
fifty  sleeping  rooms,  twenty  dollars ; 

4.  For  a  motor  court  having  more  than  fifty  sleeping  rooms,  forty 
dollars ; 

5.  For  a  trailer  court  capable  of  accommodating  at  least  two  but  not 
more  than  ten  trailers,  five  dollars ; 

6.  For  a  trailer  court  capable  of  accommodating  more  than  ten  but 
not  more  than  twenty  trailers,  ten  dollars; 

7.  For  a  trailer  court  capable  of  accommodating  more  than  twenty 
but  not  more  than  fifty  trailers,  twenty  dollars; 

8.  For  a  trailer  court  capable  of  accommodating  more  than  fifty  trail- 
ers, fifty  dollars. 

Source:  S.  L.  1931,  ch.  299,  §4;  R.  C.  1957  Supp.,  §23-1005;  S.  L,  1963,  ch. 
1943,  §  23-1005;  S.  L.  1955,  ch.  175,  §  5;      208,  §  8. 

23-10-OG.  License  granted — Form — Transferable. — Upon  receipt  of 
the  required  license  fee  and  upon  the  approval  of  the  application,  the 
state  laboratories  department  shall  issue  a  license  in  writing  to  the 
person,  firm,  or  corporation  named  in  the  application.  Such  license  shall 
be  upon  a  form  prescribed  by  the  department,  shall  be  for  a  terra  of  one 
year  from  January  first  to  December  thirty-first,  and  shall  be  renewable 
upon  the  same  basis  as  that  upon  which  it  was  originally  issued.  The 
license  shall  be  transferable  only  with  the  consent  of  the  department 
which,  upon  application,  may  take  up  and  cancel  the  original  license 
issued  for  the  operation  of  the  motor  or  trailer  court  and  issue  a  new 
license  to  the  transferee  for  the  balance  of  the  year. 

Source:  S.  L.  1931,  ch.  299,  §4;  R.  C. 
1943,  §23-1006;  S.  L.  1955,  ch.  175,  §6; 
1957  Supp.,  §  23-1000. 

23-10-07.  Sanitation  and  saffty. — Every  motor  court  or  trailer  court 
shall  be  operated  with  strict  regard  for  health,  safety,  and  comfort  of 
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its  patrons.  The  following  sanitary  and  safety  regulations  shall  be 
followed : 

1.  Location :  Every  motor  or  trailer  court  shall  be  established  upon 
dry,  well  drained  ground.  Any  natural  sinkholes  or  collection  or 
pool  of  water  shall  be  artificially  drained  and  filled  when  the 
court  is  first  established. 

2.  Drinking  water  supply:  An  adequate  supply  of  potable  and  safe 
drinking  water  shall  be  provided.  Water  from  other  than  a  mu- 
nicipal supply  shall  not  be  used  until  inspected,  tested  and  certi- 
fied by  this  department. 

3.  Towels:  The  placing  of  roller  cloth  towels  for  public  use  in  any 
washroom  or  place  within  the  court  shall  be  prohibited ;  however, 
individual  cloth  towels,  cloth  towels  provided  in  mechanical  dis- 
pensers, individual  paper  towels  and  roller  paper  towels  may  be 
used. 

4.  Toilets:  Modem  sanitary  flush  toilets  shall  be  provided  where  a 
sewer  connection  is  available;  otherwise  sanitary  fly-proof  privies 
shall  be  maintained.  All  toilets  and  privies  shall  be  kept  in  a 
clean,  sanitary  condition.  Separate  toilets  and  privies  shall  be 
provided  for  each  sex  except  where  toilets  are  provided  in  each 
guest  unit.  No  privy  or  cesspool  shall  be  located  less  than  one 
hundred  feet  from  any  well,  kitchen  or  sleeping  quarters. 

5.  Garbage:  All  garbage  and  refuse  shall  be  stored  in  metal  fly- 
proof  cans,  and  the  contents  removed  and  di.sposed  of  daily,  either 
by  burial  or  incineration.  All  buildings  within  the  court  ground 
shall  be  screened  against  flies  and  kept  in  a  clean  and  sanitary 
condition. 

6.  Bolts  or  locks :  All  guest  units  used  for  sleei)ing  purposes  shall  be 
equipped  with  inside  bolts  or  with  locks  which  cannot  be  opened 
from  the  outside  with  a  skeleton  key  while  such  room  or  cabin 
is  occupied,  bolted  and  locked  from  within. 

7.  Mattresses  and  pillows:  It  shall  be  unlawful  to  have  upon  any 
bed  any  mattress  of  a  lower  grade  than  that  commonly  knowTi 
to  the  trade  as  cotton  felt  combination.  Matti-esses  must  be  cov- 
ered with  sheets  and  the  pillows  with  pillowcases;  same  to  be 
changed  after  the  departure  of  each  guest. 

Source:  S.  L.  1955.  ch.  175,  §  7;  R.  C. 
1943,  1957  Supp.,  §23-1007. 

23-10-08.    Sickness  in  motor  or  trailer  courl.s — Penalty  for  failure  to 

report. Every  guest  of  a  court  immediately  shall  report  to  the  person 

in  charge  of  the  court,  or  to  the  local  or  state  health  authorities,  every 
case  of  sickness  in  his  or  her  guest  unit.  Any  person  who  shall  fail  to 
make  such  report  shall  be  guilty  of  a  misdemeanor  and  shall  be  pun- 
ished by  a  fine  of  not  more  than  twenty-five  dollars. 

Source:  S.  L.  1931.  ch.  299.  §7;  R.  C.      CVo.ss-Uvfom.ce. 
1943,  §23-1008;  S.  L.  1955,  ch.  175,  §8;  Report  of  conta^'ious  or  infectious  tlis- 

1957*  Supp.,  5  23-1008.  «a«e.  »ce  S  23-07-02. 
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23-10-09.  Guest  record. — A  record  shall  be  kept  in  each  motor  or 
trailer  court  in  which  every  individual  patronizing  the  court  shall  write 
his  or  her  name  and  address  and  the  number  of  members  in  his  or  her 
party. 

Source:  S.  L.  1955,  ch.  175,  §9;  R.  C.      Note. 
1943,  1957  Supp.,  §  23-1009;  S.  L.  1963,  s.  L.  1963,  chapter  208  contained  this 

ch.  208,  §  9.  section,  but  no  change  was  made  in  the 

text 

23-10-10.  Posting  rules  and  regulations. — The  owner  or  keeper  of  a 
motor  or  trailer  court  shall  post  in  one  or  more  conspicuous  places  in 
the  court  a  notice  of  the  provisions  of  this  chapter  with  reference  to 
sanitation  and  health  and  of  any  and  all  rules  and  regulations  with 
reference  thereto  promulgated  by  the  state  laboratories  department.  At 
least  two  copies  of  such  notice  shall  be  furnished  to  each  motor  or 
trailer  court  by  the  department. 

Source:  S.  L.  1931,  ch.  299,  §  12;  R.  C. 
1943,  §  23-1010;  S.  L.  1955.  ch.  175,  §  10; 
1957  Supp.,  §  23-1010. 

23-10-11.  Ejection  from  premises. — The  owner  or  keeper  of  a  motor 
or  trailer  court  may  eject  any  person  from  the  premises  for  nonpay- 
ment of  charges  or  fees  for  accommodations,  for  a  violation  of  law, 
for  disorderly  conduct,  for  a  violation  of  any  regulation  of  the  state 
laboratories  department,  or  for  a  violation  of  any  rule  of  the  court  which 
is  publicly  posted  within  the  same. 

Source:  S.  L.  1931,  ch.  299,  §  10;  R.  C.  Obtaining    accommodation    in    tourist 

1943,  §23-1011;  S.  L.  1955,  ch.  175,  §  11;      camp    by   fraud,    punishment,    see    §12- 
1957  Supp.,  §  23-1011.  38-13. 

CroBB-Refcrcnces. 

Liens  for  keepers  of  tourist  camps,  see 
ch.  35-19. 

23-10-12.  Revocation  of  license — Penalty  for  operating  without  li- 
cense.— ^The  state  laboratories  department  may  revoke  any  license  is- 
sued under  the  provisions  of  this  chapter  upon  the  failure  of  the  holder 
thereof  to  comply  with  the  provisions  of  this  chapter  or  with  any  of  the 
rules  and  regulations  made  and  promulgated  by  the  department.  Any 
person,  the  members  of  any  firm,  and  the  officers  of  any  corporation, 
private  or  municipal,  who  shall  maintain  or  operate  a  motor  or  trailer 
court  without  first  obtaining  a  license,  or  who  shall  operate  the  same 
after  the  revocation  of  the  license,  shall  be  guilty  of  a  misdemeanor 
and  shall  be  punished  by  a  fine  of  not  more  than  three  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  for  not  more  than  ninety  days, 
or  by  both  such  fine  and  imprisonment. 

Source:  S.  L.  1931,  ch.  299.  §  2;  R.  C.      Cros.s-Kcforinoe. 
1943,  §23-1012;  S.  L.  1955,  ch.  175,  §  12;  Cities  m.iy  rcKuhitc  tourist  camps,  see 

1967  Supp.,  §  23-1012.  §40-05-02,  subs.   10. 
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64-21.1-01.    Short  title. — This  chapter  shall  be  known  and  may  be 
cited  as  the  "Uniform  Standards  Code  for  Mobile  Homes  Act". 
Soarce:   S.  L.  1971,  ch.  500,  §  1. 


54-21.1-02.    Definitions. — Unless  clearly  indicated  otherwise  by  the 
context,  the  following  Avords  when  used  in  this  chapter,  for  the  pur- 
poses of  this  chapter  only,  shall  have  the  following  meanings: 
1.    "Mobile  home"  means  a  portable  dwelling  over  thirty-two  feet 
in  length  and  eight  feet  or  more  in  width,  constructed  to   be 
moved  on  its  own  chassis,  and  designed  without  a  permanent 
foundation  for  year-round  occupancy  when  connected  to  utilities. 
It  may  be  a  portable  dwelling  composed  of  a  single  unit  or  it 
may  be  one  or  more  components  that  can  be  retracted  for  towing 
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'purposes  and  subsequently  expanded  for  additional  capacity,  r,, 
it  may  be  two  or  more  units  separately  towable,  but  designed  t 
be  joined  into  one  integral  unit. 

2.  "Construction  superintendent"  means  the  construction  super::; 
tendent  of  the  state  of  North  Dakota  employed  pursuant  to  .-^tc 
tion  54-21-17  of  the  North  Dakota  Century  Code. 

8.  "Recognized  inspection  agency"  means  an  inspection  agency  hav- 
ing  inspection  services  approved  by  the  construction  superinte:i::. 
ent  and  designated  by  him  as  an  inspection  agency  for  the  pur- 
poses of  this  chapter.  The  construction  superintendent  shall  do- 
ignate  as  a  "recognized  inspection  agency"  the  Underwriter.'^ 
Laboratories  or  similar  inspection  services. 

Soarce:    S.  L.  1971,  ch.  500,  §  2. 

54-21.1-03.  Statement  of  policy. — Mobile  homes,  because  of  the  man- 
ner of  their  construction  and  assembly  (including  heating,  plumb:!:.- 
and  electrical  systems)  like  other  finished  products  having  concealci 
vital  parts,  may  present  hazards  to  the  health,  life  and  safety  of  per- 
sons and  to  the  safety  of  property  unless  properly  manufactured.  Inspei-- 
tions  of  the  construction  of  mobile  homes  frequently  cannot  satisfiu-- 
torily  be  perform.ed  after  the  unit  has  been  manufactured  and  deliverol 
to  this  state.  It  is  the  policy  and  purpose  of  this  state  to  provide  protec- 
tion to  the  public  against  possible  hazards  and  for  that  purpose  to  forbid 
the  manufacture  and  sale  of  mobile  homes  which  are  not  constructed 
so  as  to  provide  reasonable  safety  and  protection  to  their  owners.  Fur- 
ther, a  mobile  home  may  during  the  period  of  its  use  be  situated  in 
several,  various,  communities  of  this  state.  It  is  the  policy  of  this  state 
to  provide  one  uniform  code  of  construction  for  the  various  localities 
in  which  the  home  may  be  situated  from  time  to  time  so  that  it  is  possi- 
ble to  manufacture  at  an  economic  price  a  mobile  home  which  may  he 
used  without  modification  in  all  parts  of  the  state. 
Source:  S.  L.  1971,  ch.  600,  §  3. 

54-21.1-04,  Rule-making  power. — The  construction  superintendent 
shall  prepare  a  Uniform  Standards  Code  for  Mobile  Homes,  containin;: 
standards  for  plumbing,  heating,  and  electrical  systems  and  for  body 
and  frame  design  and  construction  requirements  of  mobile  homes. 
This  code  shall  be  in  conformity  with  proper  methods  of  construction 
for  health  and  safety.  On  July  1,  1971,  the  construction  superintendent 
shall  adopt  the  standard  now  designated  as  Standard  ANSI  119.1  by 
the  American  National  Standards  Institute  (ANSI),  formerly  known 
as  the  United  States  of  America  Standards  Institute  (USASI),  succes- 
sor to  the  American  Standards  Institution  (ASA)  aa  the  Uniform 
Standards  Code  for  Mobile  Homes.  Following  July  1,  1971,  the  construt- 
tion  superintendent  may  adopt  any  changes  in,  or  additions  to,  the 
standards  of  the  American  National  Standards  Institute  or  its  successor 
as  changes  in,  or  addition  to,  the  Uniform  Standards  Code  for  Mobile 
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?^^lcs.  Before  adopting  any  changes  or  additions  to  the  code,  the  con- 
.-juction  superintendent  shall  consult  the  state  electrical  board,  the 
,'jte  plumbing  board,  the  state  fire  marshal  and  the  North  Dakota 
tl.ibile  Home  Association  for  their  recommendations.  The  Uniform  Stand- 
jnJs  Code  for  Mobile  Homes  shall  be  promulgated  as  a  regulation  of 
;:.c  construction  superintendent.  The  code  shall  have  the  force  and  effect 
■if  law. 

Source:   S.  L.  1971,  ch.  600,  §  4. 

54-21.1-05.  Uniform  state  standard. — No  other  regulation  of  any 
:xal  unit  of  government  shall  be  in  variance  with  the  Uniform  Stand- 
jrds  Code  for  Mobile  Homes.  No  regulatory  agency  or  local  unit  of  gov- 
ernment shall  adopt  different  or  more  stringent  requirements  for  mobile 
homes  in  regard  to  any  item  covered  by  the  Uniform  Standards  Code 
for  Mobile  Homes. 
Source:  S.  L.  1971,  ch.  500,  §  5. 

54-21.1-06.  Compliance  with  superintendent's  rule. — 1,  Factory  in- 
spection by  approved  inspection  agency :  Any  mobile  home  which  bears 
the  label  or  seal  of  compliance  of  a  recognized  inspection  agency  ap- 
proved by  the  construction  superintendent  and  designated  by  him  as  an 
inspection  agency,  shall  be  acceptable  as  meeting  the  Uniform  Stand- 
ards Code  for  Mobile  Homes  without  further  inspection  or  fees.  A 
mobile  home  bearing  such  a  label  or  seal  is  subject  only  to  the  follow- 
ing local  requirements  for  inspection:  zoning,  foundations,  outside  lines, 
connections  and  facilities,  and  alterations  and  additions  made  after  the 
mobile  home  leaves  the  point  of  manufacture. 

2.  Inspection  after  manufacture:  All  mobile  homes  not  bearing  the 
label  or  seal  of  compliance  of  a  recognized  inspection  agency  approved 
by  the  construction  superintendent  and  designated  by  him  as  an  inspec- 
tion agency  shall  be  subject  to  inspection  and  fees  as  otherwise  author- 
ized or  provided  by  law,  to  ensure  that  the  mobile  home  has  been  manu- 
factured in  accordance  with  the  Uniform  Standards  Code  for  i\Iobi]e 
Homes. 

Source:  S.  L.  1971,  ch.  600,  §  6. 

54-21.1-07.  List  of  recognized  inspection  agencies;  reciprocity  with 
other  states. — The  construction  superintendent  shall  have  available  for 
the  public  a  list  of  the  recognized  inspection  services  which  he  has 
approved.  If  the  construction  superintendent  determines  that  standards 
for  mobile  homes  which  have  been  prescribed  in  this  state's  Uniform 
Standards  Code  for  ]\Iobile  Homes  are  met  or  exceeded  by  the  .-statutes 
or  regulations  of  another  state,  and  further  determines  that  the  in- 
spection services  for  that  state  are  of  equal  quality  with  those  of  this 
state's  recognized  inspection  agencies,  then  the  construction  superintend- 
ent shall  place  such  state  on  a  reciprocity  list.  Any  mobile  homo  whi(  h 
bears  the  appropriate  .seal  of  any  state  which  has  been  placed  on  the 
reciprocity  li.>^t  shall  be  treated  the  same  as  a  mobile  home  which 
bears  the  seal  of  the  recognized  inspection  service  provided  for  by 
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this  act,  showing  compliance  with  this  state's  Uniform  Standards  Cod^ 
for  Mobile  Homes. 
Source:   S.  L.  1971,  ch.  500,  §  7. 

54-21.1-08.  No  manufacture  or  sale  of  homes  not  complying  with 
code. — After  January  1,  1972,  no  persons,  firm  or  corporation  may  man- 
ufacture for  sale  in  North  Dakota,  or  sell  in  North  Dakota,  any  new 
mobile  home  which  has  been  constructed  after  January  1,  1972,  unless 
such  mobile  home  has  been  constructed  in  accordance  with  the  Uniforn. 
Standards  Code  for  Mobile  Homes.  lilobile  homes  which  have  been  used 
as  living  quarters  by  a  consumer  shall  not  be  subject  to  this  prohibition 
against  sale. 

Source:  S.  L.  1971,  ch.  500,  §  8. 

» 

54-21.1-09.  Illegal  manufacture  or  sale — Additional  civil  remedies  of 
purchasers. — If  any  mobile  home  is  sold  in  violation  of  the  previous 
section,  then  the  purchaser,  within  three  years  of  the  date  of  the  sale, 
at  the  option  of  the  purchaser,  may  make  written  demand  on  the  seller 
specifying  the  defect  and  demanding  the  defect  existing  at  the  time  of 
sale  be  corrected  to  conform  to  the  Uniform  Standards  Code  for  Mobile 
Homes.  If  the  seller  fails  to  make  such  correction  within  ninety  days 
after  receipt  of  such  demand  to  make  such  corrections,  then  the  sale 
may  be  rescinded,  the  mobile  home  returned  to  the  seller,  and  the  seller 
shall  be  liable  to  return  to  the  purchaser  the  full  purchase  price  paid. 
The  ninety-day  period  may  be  extended  by  the  length  of  time  of  periods 
of  weather,  strikes,  civil  disturbances,  or  other  acts  beyond  the  con- 
trol of  the  seller  which  prevent  correction  during  such  period.  Any  man- 
ufacturer who  has  sold  a  mobile  home  to  a  licensed  mobile  home  dealer 
in  this  state,  when  such  mobile  home  does  not  meet  the  requirements 
of  this  chapter,  shall  be  liable  to  the  mobile  home  dealer  for  all  costs, 
losses  and  damages  which  the  dealer  may  sustain  by  reason  of  the 
manufacturer's  failure  to  comply  with  this  chapter. 

Source:   S.  L.  1971,  ch.  500,  §  9. 

54-21.1-10.  Enforcement  by  government  inspectors. — This  chapter 
shall  be  enforced  by  the  construction  superintendent.  In  addition:  the 
electrical  provisions  of  the  code  may  be  enforced  by  the  state  electri- 
cal board;  the  plumbing  sections  of  the  code  may  be  enforced  by  the 
state  plumbing  board;  and  the  heating  sections  of  the  code  may  be 
enforced  by  the  state  fire  marshal.  All  building  inspectors  of  local 
governmental  units  also  may  enforce  this  chapter. 

Source:  S=  L.  1971,  ch.  500,  §  10. 

54-21.1-11.  Violation  a  misdemeanor. — Any  person  who  sh.iU  know- 
ingly manufacture  or  sell  a  mobile  homo  contrary  to  section  54- 
21.1-08  sh:ill  be  guilty  of  a  misdemeanor  and  shall  upwn  conviction  be 
liable  to  a  fine  not  to  exceed  one  hundred  ilollars  for  each  oltcnse. 

Source:  S.  L.  1971,  ch.  500,  §  11. 
I  ;,|.2I.1-12.  Other  remedies  of  government  inspectors, — The  construc- 
I  n  jtuperintendent  or  any  of  the  others  named  in  section  54-21.1-10 
f  this  chapter  may  institute  any  appropriate  action  or  proceeding  to 
I  ,.  train  violations  of  this  chapter  or  to  prevent  the  occupancy  or  use 
'  fa  mobile  home  manufactured  after  January  1,  1972,  but  not'comply- 
;»;  with  the  Uniform  Standards  Code  for  Mobile  Homes,  until  such  viola- 
„    ,,ni  are  corrected. 

<;ettrce:  S.  L.  1971,  ch.  COO,  S  12. 
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2-04-01.    Definitions. — As  used  in  this  c 

otherwise  requires: 

Permits  and  variances. 
Appeals. 

Administration  of  airport  zon- 
ing regulations. 
Board  of  adjustment. 
Judicial  review. 
Enforcement  and   remedies. 
Acquisition  of  air  rights. 
Short  title. 


unless  the  context 


"Airport"  means  any  area  of  land  or  water  designed  and  set  aside 
for  the  landing  and  taking  off  of  aircraft  and  utilized  or  to  be 
utilized  in  the  interests  of  the  public  for  such  purposes. 
"Airport  hazard"  means  any  structure  or  tree  or  use  of  land  which 
obstructs  the  airspace  required  for  the  flight  of  aircraft  in  land- 
ing or  taking  off  at  any  airport  or  is  otherwise  hazardous  to  such 
landing  or  taking  off  of  aircraft. 

"Airport  hazard  area"  means  any  area  of  land  or  water  upon 
which  an  airport  hazard  might  be  established  if  not  prevented 
as  provided  in  this  chapter. 

"Political  subdivision"  means  any  county,  city,  viikifpe,  park  dis- 
trict, or  township. 

"Person"  means  any  individual,  firm,  copartnership,  corporation, 
company,  association,  joint  stock  association,  the  state  of  North 
Dakota  or  any  political  subdivision  thereof,  and  includes  any  trus- 
tee, receiver,  assignee,  or  other  similar  representative  thereof. 
"Structure"  means  any  object  constructed  or  installed  by  man, 
including,  but  without  limitation,  buildings,  towers,  smokestacks, 
and  overhead  transmission  lines. 
"Tree"  means  any  object  of  natural  growth. 

R.  C.  101  C.  J.  S.  Zoning,  §  17. 

Zoning  regulation  as  affecting  airport 
and  airport  sites,  161  ALR  1232. 

Applicability  of  zoning  regulations  to 
airport  facilities,  61  ALU  2d  988. 


Source:  S.  L.  1945,  ch.  40,  §  1; 
1M3,  1957  Supp.,  §  2-0401. 

Collateral  References. 
Municipal  CorporationsG=601  et  seq. 
68  Am.  Jur.,  Zoning,  §  123. 


19.73lSUPPIEHENf 
deleted    word    "village 


2-04-02.  Airport  hazards  contrary  to  public  interest. — It  is  hereby 
found  that  an  airport  hazard  endangers  the  lives  and  property  of  users 
of  the  airport  and  of  occupants  of  land  in  its  vicinity,  and  also,  if  of  the 
obstruction  type,  in  effect  reduces  the  size  of  the  area  available  for  the 
landing,  taking  off  and  maneuvering  of  aircraft,  thus  tending  to  destroy 
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or  impair  the  utility  of  the  airport  and  the  public  investment  therein. 
Accordingly,  it  is  hereby  declared:  (a)  that  the  creation  or  establish- 
ment of  an  airport  hazard  is  a  public  nuisance  and  an  injury  to  the 
community  served  by  the  aii-port  in  question;  (b)  that  it  is  therefore 
necessary  in  the  interest  of  the  public  health,  public  safety,  and  general 
welfare  that  the  creation  or  establishment  of  airport  hazards  be  pre- 
vented; and  (c)  that  this  should  be  accomplished,  to  the  extent  legally 
possible,  by  exercise  of  the  police  power,  without  compensation.  It  is 
further  declared  that  both  the  prevention  of  the  creation  or  establish- 
ment of  airport  hazards  and  the  elimination,  removal,  alteration,  mitiga- 
tion or  marking  and  lighting  of  existing  airport  hazards  are  public 
purposes  for  which  political  subdivisions  may  raise  and  expend  public 
funds  and  acquire  land  or  property  interests  therein. 

Source:  S.  L.  1945,  ch.  40,  §2;  R.  C. 
1943,  1957  Supp.,  §  2-0402. 


2-04-03.  Power  to  adopt  airport  zoning  regulations. — 1.  In  order  to 
prevent  the  creation  or  establishment  of  airport  hazards,  every  political 
subdivision  having  an  airport  hazard  area  within  its  territorial  limits 
may  adopt,  administer,  and  enforce,  under  the  police  power  and  in  the 
manner  and  upon  the  conditions  hereinafter  prescribed,  airport  zoning 
regulations  for  such  airport  hazard  area,  which  regulations  may  divide 
such  area  into  zones,  and,  within'  such  zones,  specify  the  land  uses 
permitted  and  regulate  and  restrict  the  height  to  which  structures  and 
trees  may  be  erected  or  allowed  to  grow. 

2.  Where  an  airport  is  owned  or  controlled  by  a  political  subdivision 
and  any  airport  hazard  area  appertaining  to  such  airport  is  located 
outside  the  territorial  limits  of  said  political  subdivision,  the  political 
subdivision  owning  or  controlling  the  airport  and  the  political  subdivi- 
sion within  which  the  airport  hazard  area  is  located  may,  by  ordinance 
or  resolution  duly  adopted,  create  a  joint  airport  zoning  board,  which 
board  shall  have  the  same  power  to  adopt,  administer  and  enforce 
airport  zoning  regulations  applicable  to  the  airport  hazard  area  in 
question  as  that  vested  by  subsection  1  in  the  political  subdivision 
within  which  such  area  is  located.  Each  such  joint  board  shall  have  as 
members  two  representatives  appointed  by  each  political  subdivision 
participating  in  its  creation  and  in  addition  a  chairman  elected  by  a 
majority  of  the  members  so  appointed. 

3.  If  in  the  judgment  of  a  political  subdivision  owning  or  controlling 
an  ail-port,  the  political  subdivision  within  which  is  located  an  airport 
hazard  area  appertaining  to  that  airport,  has  failed  to  adopt  or  enforce 
reasonably  adequate  airport  zoning  regulations  for  such  area  under  sub- 
section 1  and  if  that  political  subdivision  has  refused  to  join  in  creat- 
ing a  joint  airport  zoning  board  as  authorized  in  subsection  2,  the 
political  subdivision  owning  or  controlling  the  airport  may  itself  adopt, 
administer,  and  enforce  airport  zoning  regulations  for  the  airport 
hazard  area  in  question.  In  the  event  of  conflict  between  such  regula- 
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tions  and  any  airport  zoning  regulations  adopted  by  the  political  sub- 
division within  which  the  airport  hazard  area  is  located  the  regula- 
tions of  the  political  subdivision  owning  or  controlling  the  airport  shall 
govern  and  prevail. 

Source:  S.  L.  1945,  ch.  40,  §3;  R.  C. 
mz,  1957  Supp.,  §  2-0403. 


2-04-04.    Relation  to  comprehensive  zoning  regulations. — 

1.  Incorporation.  In  the  event  that  a  political  subdivision  has 
Bdopted,  or  hereafter  adopts,  a  comprehensive  zoning  ordinance  regu- 
lating, among  other  things,  the  height  of  buildings,  any  airport  zoning 
regulations  applicable  to  the  same  area  or  portion  thereof,  may  be  in- 
corporated in  and  made  a  part  of  such  comprehensive  zoning  regula- 
tions, and  be  administered  and  enforced  in  connection  therewith. 

2.  Conflict.  In  the  event  of  conflict  between  any  airport  zoning 
regulations  adopted  under  this  chapter  and  any  other  regulations  ap- 
plicable to  the  same  area,  whether  the  conflict  be  with  respect  to  the 
height  of  structures  or  trees,  the  use  of  land,  or  any  other  matter,  and 
whether  such  other  regulations  were  adopted  by  the  political  subdi- 
vision which  adopted  the  airport  zoning  regulations  or  by  some  other 
political  subdivision,  the  more  stringent  limitation  or  requirement  shall 
govern  and  prevail.  , 

Sourte:  S.  L.  1945,  ch.  40,  §4;  R.  C. 
1043,  1957  Supp.,  §  2-0404. 


2*04-05.  Procedure  for  adoption  of  zoning  regulations. — 
J.  Notice  and  hearing.  No  airport  zoning  regulations  shall  be 
adopted,  amended,  or  changed  under  this  chapter  except  by  action  of 
the  legislative  body  of  the  political  subdivision  in  question,  or  the  joint 
board  provided  for  in  subsection  2  of  section  2-04-03  after  a  public 
hearing  in  relation  thereto,  at  which  parties  in  interest  and  citizens 
ahall  have  an  opportunity  to  be  heard.  At  least  fifteen  days'  notice  of 
the  hearing  shall  be  published  in  an  official  paper,  or  a  paper  of  general 
circulation,  in  the  political  subdivision  or  subdivisions  in  which  is 
located  the  airport  hazard  area  to  be  zoned, 

2.  Airport  zoning  commission.  Prior  to  the  initial  zoning  of  any 
airport  hazard  area  under  this  chapter,  the  political  subdivision  or 
joint  airport  zoning  board  which  is  to  adopt  the  regulations  shall  appoint 
a  commission,  to  be  known  as  the  airport  zoning  commission,  to  recom- 
mend the  boundaries  of  the  various  zones  to  be  established  and  the 
regulations  to  be  adopted  therefor.  Such  commission  shall  make  a 
preliminary  report  and  hold  public  hearings  thereon  before  submitting 
its  final  report,  and  the  legislative  body  of  the  political  subdivision  or 
the  joint  airport  zoning  board  shall  not  hold  its  public  hearings  or 
take  other  action  until  it  has  received  the  Anal  report  of  such  com- 
mission.  Where  a  city  plan  commission  or  comprehensive  zoning  com- 
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mission  already  exists,  it  may  be  appointed  as   the  airport   zoning 


commission 

Source:  S.  L.  1945,  ch.  40,  §  5;  R.  C. 
1943,  1957  Supp.,  §  2-0405. 


2-04-06.     Airport  zoning  requirements. — 

1.  Reasonableness.  All  airport  zoning  regulations  adopted  under 
this  chapter  shall  be  reasonable  and  none  shall  impose  any  requirement 
or  restriction  which  is  not  reasonably  necessary  to  effectuate  the  pur- 
poses of  this  chapter.  In  determining  what  regulations  it  may  adopt, 
each  political  subdivision  and  joint  airport  zoning  board  shall  consider, 
among  other  things,  the  character  of  the  fiying  operations  expected  to 
be  conducted  at  the  airport,  the  nature  of  the  terrain  within  the  airport 
hazard  area,  the  character  of  the  neighborhood,  and  the  uses  to  which 
the  property  to  be  zoned  is  put  and  adaptable. 

2.  Non-conforming  uses.  No  airport  zoning  regulations  adopted 
under  this  chapter  shall  require  the  removal,  lowering,  or  other  change 
or  alteration  of  any  structure  or  tree  not  conforming  to  the  regulations 
when  adopted  or  amended,  or  otherwise  interfere  with  the  continuance 
of  any  nonconforming  use,  except  as  provided  in  subsection  3  of  sec- 
tion 2-04-07. 

Source:  S.  L.  1945,  ch.  40,  §6;  R.  C.      Cross-Reference. 
1943,  1957  Supp.,  §  2-0406.  Obstructing  approaches  unlawful,  see 

§  2-03-12. 


2-04-07.    Permits  and  variances. — 

1.  Permits.  Any  airport  zoning  regulations  adopted  under  this 
chapter  may  require  that  a  permit  be  obtained  before  any  new  structure 
or  use  may  be  constructed  or  established  and  before  any  existing  use 
or  structure  may  be  substantially  changed  or  substantially  altered  or 
repaired.  In  any  event,  however,  all  such  regulations  shall  provide  that 
before  any  nonconforming  structure  or  tree  may  be  replaced,  sub- 
stantially altered  or  repaii-ed,  rebuilt,  allowed  to  grow  higher,  or  re- 
planted, a  permit  must  be  secured  from  the  administrative  agency 
authorized  to  administer  and  enforce  the  regulations,  authorizing  such 
replacement,  change  or  repair.  No  permit  shall  be  granted  that  would 
allow  the  establishment  or  creation  of  an  aii-port  hazard  or  permit  a 
nonconforming  structure  or  tree  or  nonconforming  use  to  be  made  or 
become  higher  or  become  a  greater  hazard  to  air  navigation  than  it 
was  when  applicable  regulation  was  adopted  or  than  it  is  when  the 
application  for  a  permit  is  made.  Except  as  provided  herein,  all  appli- 
cations for  permits  shall  be  granted. 

2.  Variances.  Any  person  desiring  to  erect  any  structure,  or  in- 
crease the  height  of  any  structure,  or  permit  the  growth  of  any  tree, 
or  otherwise  use  his  property  in  violation  of  airport  zoning  regulations 
adopted  under  this  chapter  may  apply  to  the  board  of  adjustment  for 
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a  variance  from  the  zoning  regulations  in  question.  Such  variances 
shall  be  allowed  where  a  literal  application  or  enforcement  of  the  reg- 
ulations would  result  in  practical  difiiculty  or  unnecessary  hardship  and 
the  relief  granted  would  not  be  contrary  to  the  public  interest  but  do 
substantial  justice  and  be  in  accordance  with  the  spirit  of  the  regu- 
lations and  this  chapter;  provided,  that  any  variance  may  be  allowed 
subject  to  any  reasonable  conditions  that  the  board  of  adjustment  may 
deem  necessary  to  effectuate  the  purposes  of  this  chapter. 

3.  Hazard  marking  and  lighting.  In  granting  any  permit  or  vari- 
ance under  this  section,  the  administrative  agency  or  board  of  adjust- 
ment may,  if  it  deems  such  action  advisable  to  effectuate  the  purposes 
of  this  chapter  and  reasonable  in  the  circumstances,  so  condition  such 
permit  or  variance  as  to  require  the  owner  of  the  structure  or  tree  in 
question  to  permit  the  political  subdivision,  at  its  own  e.xpense,  to  install, 
operate,  and  maintain  thereon  such  markers  and  lights  as  may  be  neces- 
sary to  indicate  to  flyers  the  presence  of  an  airport  hazard. 

Source:  S.  L.  1945,  ch.  40,  §7;  R.  C. 
1943,  1957  Supp.,  §  2-0407. 

2-04-08.  Appeals. — 1.  Any  person  aggrieved,  or  taxpayer  affected, 
by  any  decision  of  an  administrative  agency  made  in  its  administration 
of  airport  zoning  regulations  adopted  under  this  chapter,  or  any  govern- 
ing body  of  a  political  subdivision,  or  any  joint  airport  zoning  board, 
which  is  of  the  opinion  that  a  decision  of  such  administrative  agency 
is  an  improper  application  of  airport  zoning  regulations  of  concern  to 
such  governing  body  or  board,  may  appeal  to  the  board  of  adjustment 
authorized  to  hear  and  decide  appeals  from  the  decisions  of  such  admin- 
istrative agency. 

2.  All  appeals  taken  under  this  section  must  be  taken  within  a 
reasonable  time,  as  provided  by  the  rules  of  the  board,  a  notice  of  appeal 
specifying  the  grounds  thereof.  The  agency  from  which  the  appeal  is 
taken  shall  forthwith  transmit  to  the  board  all  the  papers  constituting 
the  record  upon  which  the  action  appealed  from  was  taken. 

3.  An  appeal  shall  stay  all  proceedings  in  furtherance  of  the  action 
appealed  from,  unless  the  agency  from  which  the  appeal  is  taken  certi- 
fies to  the  board,  after  the  notice  of  appeal  has  been  filed  with  it,  that 
by  reason  of  the  facts  stated  in  the  certiiicate  a  stay  would,  in  its  opin- 
ion, cause  imminent  peril  to  life  or  property.  In  such  cases  proceedings 
shall  not  be  stayed  otherwise  than  by  order  of  the  board  on  notice  to 
the  agency  from  which  the  appeal  is  taken  and  on  due  cause  shown. 

4.  The  board  shall  fix  a  reasonable  time  for  the  hearing  of  appeals, 
give  public  notice  and  due  notice  to  the  parties  in  interest,  and  decide 
the  same  within  a  reasonable  time.  Upon  the  hearing  any  party  may 
appear  in  person  or  by  attorney. 

6.  The  board  may  in  conformity  with  the  provisions  of  this  chapter, 
reverse  or  aflirm  wholly  or  partly,  or  modify,  the  order,  requirement, 
decision,  or  determination  appealed  from  and  may  make  such  order, 
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requirement,  decision,  or  determination  as  ought  to  be  made,  and  to 
that  end  shall  have  all  the  powers  of  the  administrative  agency  from 
which  the  appeal  is  taken. 

Source:  S.  L.  1945,  ch.  40,  §8;  R.  C. 
1943,  1957  Supp.,  §  2-0408. 


2-04-09.  Administration  of  airport  zoning  regulations. — All  airport 
zoning  regulations  adopted  under  this  chapter  shall  provide  for  the  ad- 
ministration and  enforcement  of  such  regulations  by  an  administrative 
agency  which  may  be  an  agency  created  by  such  regulations  or  any 
official,  board,  or  other  existing  agency  of  the  political  subdivision 
adopting  the  regulations  or  of  one  of  the  political  subdivisions  which 
participated  in  the  creation  of  the  joint  airport  zoning  board  adopting 
the  regulations,  if  satisfactory  to  that  political  subdivision,  but  in  no 
case  shall  such  administrative  agency  be  or  include  any  member  of  the 
board  of  adju.stment.  The  duties  of  any  administrative  agency  desig- 
nated pursuant  to  this  chapter  shall  include  that  of  hearing  and  deciding 
all  permits  under  subsection  1  of  section  2-04-07,  but  such  agency  shall 
not  have  or  exercise  any  of  the  powers  herein  delegated  to  the  board  of 
adjustment. 

Source:  S.  L.  1945,  ch.  40,  §9;  R.  C. 
1943,  1957  Supp.,  §  2-0409. 


2-04-10.  Board  of  adjustment. — 1.  All  airport  zoning  regulations 
adopted  under  this  chapter  shall  provide  for  a  board  of  adjustment  to 
have  and  exercise  the  following  powers: 

a.  To  hear  and  decide  appeals  from  any  order,  requirement,  deci- 
sion or  determination  made  by  the  administrative  agency  in  the 
enforcement  of  the  airport  zoning  regulations,  as  provided  in 
section  2-04-08. 
''  b.  To  hear  and  decide  any  special  exceptions  to  the  terms  of  the 
airport  zoning  regulations  upon  which  such  board  may  be  re- 
quired to  pass  under  such  regulations. 
c.  To  hear  and  decide  specific  variances  under  subsection  2  of  sec- 
tion 2-04-07. 

2.  Where  a  zoning  board  of  appeals  or  adjustment  already  exists,  it 
may  be  appointed  as  the  board  of  adjustment.  Otherwise,  the  board  of 
adjustment  shall  consist  of  five  members,  each  to  be  appointed  for  a 
term  of  three  years  by  the  authority  adopting  the  regulations  and  to 
be  removable  by  the  appointing  authority  for  cause,  upon  written 
charges  and  after  public  hearing. 

3.  The  concurring  vote  of  a  majority  of  the  members  of  the  board 
of  adjustment  shall  be  sufficient  to  rever.se  any  order,  requirement,  de- 
cision, or  determination  of  the  administrative  agency,  or  to  decide  in 
favor  of  the  applicant  on  any  matter  upon  which  it  is  required  to  pass 
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under  the  airport  zoning  regulations,  or  to  effect  any  variation  in  such 
regulations. 

4.  The  board  shall  adopt  rules  in  accordance  with  the  provisions  of 
the  ordinance  or  resolution  by  which  it  was  created.  Meetings  of  the 
board  shall  be  held  at  the  call  of  the  chairman  and  at  such  other  times 
as  the  board  may  determine.  The  chairman,  or  in  his  absence  the  acting 
chairman,  may  administer  oaths  and  compel  the  attendance  of  wit- 
nesses. All  hearings  of  the  board  shall  be  public.  The  board  shall  keep 
minutes  of  its  proceedings,  showing  the  vote  of  each  member  upon 
each  question,  or,  if  absent,  or  failing  to  vote,  indicating  such  fact,  and 
shall  keep  records  of  its  examinations  and  other  official  actions,  all  of 
which  shall  immediately  be  filed  in  the  office  of  the  board  and  shall  be 
a  public  record. 

Source:  S.  L.  1945,  ch.  40,  §  10;  R.  C. 
1943,  1957  Supp.,  §  2-0410. 


2-04-11.  Judicial  review. — 1.  Any  person  aggrieved,  or  taxpayer 
affected,  by  any  decision  of  a  board  of  adjustment,  or  any  governing 
body  of  a  political  subdivision  or  any  joint  airport  zoning  board  which 
is  of  the  opinion  that  a  decision  of  a  board  of  adjustment  is  illegal, 
may  present  to  the  district  court  a  verified  petition  setting  forth  that 
the  decision  is  illegal,  in  whole  or  in  part,  and  specifying  the  grounds 
of  the  illegality.  Such  petition  shall  be  presented  to  the  court  within 
fifteen  days  after  the  decision  is  filed  in  the  office  of  the  board. 

2.  Upon  presentation  of  such  petition  the  court  may  allow  a  writ 
of  certiorari  directed  to  the  board  of  adjustment  to  review  such  a  deci- 
sion of  the  board.  The  allowance  of  the  WTit  shall  not  stay  proceedings 
upon  the  decision  appealed  from,  but  the  court  may,  on  application,  on 
notice  to  the  board  and  on  due  cause  shown,  grant  a  restraining  order. 

3.  The  board  of  adjustment  shall  not  be  required  to  return  the 
original  papers  acted  upon  by  it,  but  it  shall  be  sufficient  to  return 
certified  or  sworn  copies  thereof  or  of  such  portions  thereof  as  may 
be  called  for  by  the  writ.  The  return  shall  concisely  set  forth  such 
other  facts  as  may  be  pertinent  and  material  to  show  the  grounds  of 
the  decision  appealed  from  and  shall  be  verified. 

4.  The  court  shall  have  exclusive  jurisdiction  to  affirm,  modify,  or 
set  aside  the  decision  brought  up  for  review,  in  whole  or  in  part,  and 
if  need  be,  to  order  further  proceedings  by  the  board  of  adjustment. 
The  findings  of  fact  of  the  board,  if  supported  by  substantial  evidence, 
shall  be  accepted  by  the  court  as  conclusive,  and  no  objection  to  a  deci- 
sion of  the  board  shall  be  considered  by  the  court  unless  such  objection 
shall  have  been  urged  before  the  board,  or.  if  it  was  not  .so  urged,  unless 
there  were  reasonable  grounds  for  failure  to  do  so. 

5.  Co.sts  shall  not  be  allowed  against  the  board  of  adjustment  unless 
it  appears  to  the  court  that  it  acted  with  gro.ss  negligence,  in  bad  faith, 
or  with  malice,  in  making  the  decision  appealed  from. 
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6.  In  any  case  in  which  airport  zoning  regrulations  adopted  under 
this  chapter,  although  generally  reasonable,  are  held  by  a  court  to 
interfere  with  the  use  or  enjoyment  of  a  particular  structure  or  parcel 
of  land  to  such  an  extent,  or  to  be  so  onerous  in  their  application  to 
such  a  structure  or  parcel  of  land,  ^s  to  constitute  a  taking  or  depriva- 
tion of  that  property  in  violation  of  the  constitution  of  this  state  or 
the  constitution  of  the  United  States,  such  holding  shall  not  affect  the 
application  of  such  regulations  to  other  structures  and  parcels  of  land. 

Source:  S.  L.  1945,  ch.  40,  §11;  R.  C. 
1943,  1957  Supp.,  §2-0411. 


2-04-12.  Enforcement  and  remedies. — Each  violation  of  this  chapter 
or  of  any  regulations,  orders,  or  rulings  promulgated  or  made  pursuant 
to  this  chapter,  shall  constitute  a  misdemeanor  and  shall  be  punishable 
by  a  fine  of  not  more  than  five  hundred  dollars  or  imprisonment  for  not 
more  than  ninety  days  or  by  both  such  fine  and  imprisonment,  and  each 
day  a  violation  continues  to  exist  shall  constitute  a  separate  offense. 
In  addition,  the  political  subdivision  or  agency  adopting  zoning  regula- 
tions under  this  chapter  may  institute  in  any  court  of  competent  ju- 
risdiction, an  action  to  prevent,  restrain,  correct  or  abate  any  violation 
of  this  chapter,  or  of  airport  zoning  regulations  adopted  under  this 
chapter,  or  of  any  order  or  ruling  made  in  connection  with  their  admin- 
istration or  enforcement,  and  the  'court  shall  adjudge  to  the  plaintiff 
such  relief,  by  way  of  injunction  (which  may  be  mandatory)  or  other- 
wise, as  may  be  proper  under  all  the  facts  and  circumstances  of  the 
case,  in  order  fully  to  effectuate  the  purposes  of  this  chapter  and  of 
the  regulations  adopted  and  orders  and  rulings  made  pursuant  thereto. 

Source:  S.  L.  1945,  ch.  40,  §  12;  R.  C. 
1943,  1957  Supp.,  §  2-0412. 


2-04-13.  Acquisition  of  air  rights. — In  any  case  in  which:  1.  It  is 
desired  to  remove,  lower,  or  otherwise  terminate  a  nonconforming 
structure  or  use;  or  2.  The  approach  protection  necessary  cannot,  be- 
cause of  constitutional  limitations,  be  provided  by  airport  zoning  regu- 
lations under  this  chapter;  or  3.  It  appears  advisable  that  the  neces- 
sary approach  protection  be  provided  by  acquisition  of  property  rights 
rather  than  by  airport  zoning  regulations,  the  political  subdivision 
within  which  the  property  or  nonconforming  use  is  located  or  the  po- 
litical subdivision  owning  the  airport  or  served  by  it  may  acquire,  by 
purchase,  grant,  or  condemnation  in  the  manner  provided  by  the  law 
under  which  political  subdivisions  are  authorized  to  acquire  real  prop- 
erty for  public  purposes,  such  air  right,  navigation  easement,  or  other 
estate  or  interest  in  the  property  or  nonconforming  structure  or  use 
in  question  as  may  be  necessary  to  effectuate  the  purposes  of  this 
chapter. 

Source:  S.  L.  1945.  ch.  40,  §  13;  R.  C. 
1943,  1957  Supp.,  §  2-0413. 


Source:  S.  L.  1015.  ch.  40,  S  15-  R    C 
1M3,  1957  Supp.,  J  2-0414. 
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54-34.1-01.  Definitions. — In  this  chapter,  unless  the  context  or  sub- 
ject matter  othenvise  requires  the  term  "planning  agencies"  shall  mean 
and  include  the  departments,  agencies,  instrumentalities  of  the  federal, 
state,  county,  towTiship,  or  municipal  govemments  engaged  in  planning 
activities,  including  regional  and  metropolitan  planning  agencies  as  au- 
thorized herein,  and  educational  institutions,  research  organizations, 
whether  public  or  private,  civic  groups,  and  private  persons  and  organi- 
zations engaged  in  planning  activities. 
Source:   S.  L.  1963,  ch.  331,  §  1. 


54-34.1-02.  Slate  planning  agency  created. — In  order  to  promote  the 
health,  safety  and  general  welfare  of  the  citizens  of  this  state,  there  is 
hereby  created  a  state  planning  division  which,  for  administrative  pur- 
poses, will  be  placed  as  a  division  of  the  department  of  accounts  and 
purchases  and  under  the  director  of  the  department  of  accounts  and 
purchases.  The  director  of  the  state  planning  division  shall  be  appointed 
by  and  serve  at  the  pleasure  of  the  governor. 

Source:  S.  L.  19G3,  ch.  351,  §2;  1969, 
eh.  447,  §  1. 

64-34.1-03.  State  planning  agency — Purposes. — It  shall  be  the  pur- 
pose of  the  state  planning  agency  to  advise,  consult,  co-ordinate,  assist, 
and  contract  with  or  on  behalf  of  the  various  planning  agencies  in  de- 
veloping and  harmonizing  the  planning  activities  of  this  state.  Nothing 
in  this  chapter  shall  operate  in  derogation  of  planning  powers  conferred 
upon  departments,  agencies  or  instrumentalities  of  state,  counties,  town- 
ships or  municipal  corporations,  by  any  existing  state  or  local  law. 

Source:  S.  L.  1963,  ch.  351,  S  3. 

54-34.1-04.  State  planning  agency — Powers  and  duties. — The  state 
planning  agency  shall : 

1.  Prepare  plans  for  the  physical  development  of  this  state; 

2.  Inform,  advise,  assist,  co-operate  with,  and  contract  with  or  on 
behalf  of  the  various  planning  agencies ; 
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8.    Accept  and  receive  funds,  grants  and  services  from  the  vari,.., 
planning  agencies;  and 

4.  Act  as  fiscal  agent  for  or  on  behalf  of  any  of  the  planning  ai^encii . 

5.  Advise,  study,  recommend  and  report  to  the  governor  and  le;:!,;.. 
tive  assembly  on  all  phases  of  state  and  local  planning; 

6.  Co-ordinate  the  planning  activities  of  the  various  agencies; 

7.  Exercise  all  powers  necessary  and  proper  for  the  discharge  of  it. 
duties. 

•     Source:   S.  L.  1963,  ch.  351.  §  4. 

54-34.1-05.  State  planning  fund — Maintaining  and  administerin::-- 
What  constitutes. — A  special  fund,  separate  and  apart  from  all  pub': 
moneys  or  funds  of  this  state,  and  known  as  the  state  planning  fund,  ;• 
hereby  created  and  shall  be  maintained  in  the  state  treasury  and  sIki 
be  administered  by  the  state  planning  agency  exclusively  for  the  pur- 
pose of  this  chapter.  All  moneys  which  are  deposited  or  paid  into  thi 
fund  are  appropriated  and  made  available  to  the  state  planning  agency 
The  fund  shall  consist  of  all  moneys  appropriated  by  this  state,  and  :.; 
moneys  received  from  the  United  States  of  America,  or  any  agenr-. 
thereof,  or  from  any  county,  township,  municipal  corporation  or  other 
political  subdivision  of  this  state,  or  from  any  other  source,  for  such 
purpose.  All  moneys  in  this  fund  shall  be  deposited,  administered,  an;: 
disbursed  in  the  mannerand  under  the  conditions  and  requirements  pro- 
vided by  law  for  other  special  funds  in  the  state  treasury.  Any  balance? 
in  this  fund,  except  moneys  appropriated  by  the  legislative  assembly. 
shall  not  lapse  at  any  time,  but  shall  be  available  continuously  to  the 
state  planning  agency  for  expenditure  consistent  with  this  chapter. 
Source:    S.  L.  19G3,  ch.  351,  §5. 

54-34.1-06.  Director,  powers  and  duties. — The  director  shall  be  re- 
sponsible for  the  operation  of  such  agency  and  shall  exercise  all  other 
duties  necessary  and  proper  for  the  discharge  of  the  duties  of  such 
agency. 

Source:  S.  L.  19C3,  ch.  351,  §  6. 

54-34.1-07.  Economic  development  commission  to  assist  in  planning. — 
Repealed  by  S.  L.  1969,  ch.  447,  §  2. 

54-34.1-08.  Assistance  to  metropolitan,  regional  or  local  plannini: 
agencies — Application  of  federal  funds  in  aid  of  local  planning  activities. 
— ^The  state  planning  agency  may  render  financial  or  other  planning  as- 
sistance to  any  governmental  planning  agency.  Such  assistance  may  be 
conditioned  on  contributions  by  the  planning  agency  which  requests  such 
assistance,  but  in  any  case  in  which  funds  or  .services  are  roquc>;ted  and 
received  by  the  state  planning  agency  from  any  federal  agency  for 
planning  assistance  to  such  agencies  the  condition  imposed  by  federal  law 
or  regulation  shall  be  carried  out. 

Source:  S.  L.  10C3.  ch.  351.  §  8. 
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54-34.1.09,  Grants  to  planning:  commission—Right  io  contract  —The 
state  planning  agency  or  any  governmental  planning  agency  is  author- 
ized to  apply  for,  accept  and  expend  grants  from  any  other  plannin- 
agaicy  as  defined  herein  for  the  purpose  of  this  chapter,  and  to  contract 
with  reference  thereto. 
Source:  S.  L.  1963,  ch.  351,  §  9. 

54-34.1-10.  Creation  of  regional  and  metropolitan  planning  areas- 
Agreement  for  regional  and  metropolitan  planning.— Two  or  more  gov- 
ernmental plannmg  agencies  may  by  agreement  establish  a  regional 
and  metropolitan  planning  commission.  A  regional  planning  area  shall 
consist  of  one  or  more  adjoining  townships  and/or  counties  or  parts 
thereof  which  have  common  problems  and  interests.  A  metropolitan 
planning  area  shall  be  a  regional  planning  area  consisting  of  one  or 
more  mumcipal  corporations  and  the  territory  adjacent  thereto  which 
are  so  mterdependent  as  to  form  a  unit  for  planning  purposes  Such 
agreement  shall  include  the  number  and  qualifications  of  the  members 
of  any  such  commission  and  the  terms  and  method  of  appointment  or 
removal  of  such  members. 

Soarce:   S.  L.  1963,  ch.  351,  §  10. 

54-34.1-11.  Regional  or  metropolitan  planning  commission— Powers 
and  duties.— By  such  agreement  such  joint  planning  commission  may  be 
given  the  authority  to  exercise  any  or  all  the  powers  and  functions  con- 
ferred by  state  law  upon  either  or  any  or  all  the  parties  to  such  agree- 
ment, including  the  power  to  establish  and  enforce  zoning  regulations 
withm  the  joint  planning  area. 
Source:  S.  L.  19G3,  ch.  351.  §  11. 

54-34.1-12.    Regional  or  metropolitan  plans— How  made  effective  — 

The  governing  bodies  of  each  planning  agency  entering  into  an  agree- 
ment for  joint  regional  or  metropolitan  planning  shall  make  such  region- 
al or  metropolitan  plan  or  plans  or  any  revision,  amendment,  extension 
or  addition  thereto  effective  by  following  substantially  the  form  of  pro^ 
cedure  required  by  law  to  make  effective  any  local  planning  within  suc^^ 
planning  agency.  When  each  such  agency  has  complied  with  suci' 
laws  and  all  the  governing  bodies  of  such  agencies  have  adopted  such 
plan  and  filed  the  same  with  regional  or  metropolitan  planning  commis- 
sion and  with  the  governing  body  of  each  agency  which  is  a  party  thereto 
such  plan  shall  become  effective. 
Source:  S.  L.  19C3,  ch.  351,  §  12.  ". 

-  54-34.1-13.  Regional  or  metropolitan  development  plan— Filing— Dis- 
tribution.—Upon  the  preparation  of  the  regional  or  metropolitan  d'ovclop- 
ment  plan  or  of  any  piiase  or  functional  part  thereof,  or  upon  the 
prep.iration  of  an  amendment  or  revision  of  the  plan  or  of  any  part 
thereof,  or  upon  the  proi)aration  of  any  extension  of  or  addition  to  tlic- 
plan,  the  regional  or  metropolitan  planning  commission  shall  file  such 
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plan,  part  of  a  plan,  amendment,  revision,  extension  or  addition  in  the 
office  of  the  dii-ector  of  state  planning  and  with  the  other  planning 
agencies  in  adjoining  areas. 
Source:  S.  L.  1963,  ch.  35J,  §  13. 

54-34. 1-14.  Local  governments  and  planning  agencies — Filing  of  plans 
and  reports — Submission  of  proposals. — To  facilitate  effective  and  har- 
monious planning  of  the  regional  or  metropolitan  area,  all  planning 
agencies  shall  file  with  the  appropriate  regional  or  metropolitan  plan- 
ning commission,  for  its  information,  all  plans,  zoning  ordinances, 
official  maps,  building  codes,  subdivision  regulations,  or  amendments 
or  revisions  of  any  of  them,  as  well  as  copies  of  their  regular  and  special 
reports  dealing  in  whole  or  in  part  with  planning  matters.  County, 
township  or  municipal  legislative  bodies,  or  county,  township,  municipal 
or  other  local  planning  agencies  may  also  submit  proposals  for  such 
plans,  ordinances,  maps,  codes,  regulations,  amendments  or  revisions 
prior  to  their  adoption,  in  order  to  afford  an  opportunity  to  the  regional 
or  metropolitan  planning  commission  to  study  such  proposals  and  to 
render  its  advice  thereon. 
Source:  S.  L.  1963,  ch.  351,  §  14. 

64-34.1-15.  Federal,  slate  and  local  aid  to  regional  and  metropolitan 
planning  commissions. — Any  planning  agency  may  request  and  accept 
grants  of  funds  or  services  from  the  federal  government  or  any  other 
planning  agency.  , 

Sonrce:   S.  L.  1963,  ch.  351,  §  16. 
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11-33-16     Enforcement 
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*See  reproduced  sections  under  IC-la 


CHAPTER  11-35— REGIONAL  PLANNING   AND  ZONING 

COMMISSIONS 

Section  Section 

11-35-01     Regional    commissions  —  Ap-      11-35-02    Zoning   of    territory   adjacent 
pointment— Powers.  to  cities. 

11-35-01.  Regional  commissions — Appointment — Powers. — ^The  gov- 
erning boards  of  counties,  municipal  corporations,  and  organized  town- 
ships may  cooperate  to  form,  organize,  and  administer  a  regional  plan- 
ning and  zoning  commission  for  the  region  defined  as  may  be  agreed 
upon  by  the  governing  bodies  of  such  political  subdivisions.  The 
regional  commission  membership  shall  consist  of  five  members ;  namely, 
one  from  the  board  of  county  commissioners,  two  from  the  rural  region 
affected,  and  two  from  the  municipality,  the  members  from  each  to  be 
appointed  by  the  respective  governing  boards.  The  proportion  of  cost 
of  regional  planning,  zoning,  studies,  and  sun-eys  to  be  borne  respec- 
tively by  each  of  the  said  political  subdivisions  in  the  region,  shall  be 
such  as  may  be  agreed  upon  by  their  governing  boards.  The  regional 
commissions,  when  requested  by  the  governing  board  of  a  political 
subdivision  in  its  region,  may  exercise  any  of  the  powers  which  are 

specified  and  granted  to  counties,  municipal  corporations,  or  organiir.' 
townships  in  matters  of  planning  and  zoning.  Upon  organization  .' 
such  commission,  publication  and  hearing  procedures  shall  be  conduct.  ; 
pursuant  to  sections  11-33-08  and  11-33-09.  Appeal  from  a  decision  o: 
the  commission  may  be  taken  to  the  district  court. 
Source:    S.  L.  1967,  ch.  105,  §  1. 

11-35-02.  Zoning  of  territory  adjacent  to  cities. — Until  the  organiz.-;. 
tion  of  either  a  regional  planning  and  zoning  commission  as  providf.d 
In  section  11-35-01  or  township  or  county  zoning  commission  pursuan* 
to  sections  5S-03-11  through  58-03-15  and  chapter  11-33,  respectively, 
any  municipal  corporation  which  shall  determine  to  use  zoning  regula- 
tions shall  have  e.xclusive  jurisdiction  and  power  to  zone  over  all  land 
over  which  it  has  authority  to  control  subdivisions  and  platting  of  land 
as  provided  in  section  40-48-18. 

Source:   S.  L.  1067,  ch.  105,  §2. 
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CHAPTER  40-48 
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CHAPTER  40-48 
MUNICIPAL  MASTER  PLANS  AND  PLANNING  COMIHSSIONS 

40-48-01.  Definitions. — In  this  chapter,  unless  the  context  or  subject 
matter  otherwise  requires: 

1.  "Street"  includes  streets,  highw.ays,  avenues,  boulevards,  park- 
ways, roads,  lanes,  walks,  alleys,  viaducts,  subways,  tunnels, 
bridges,  public  easements  and  rights  of  way,  and  other  ways; 

2.  "Subdivision"  means  the  division  of  a  tract  or  parcel  or  land  into 
lot's  for  the  purpose,  whether  immediate  or  future,  of  sale  or  of 
building  development,  and  any  plat  or  plan  which  includes  the 
creation  of  any  part  of  one  or  more  streets,  public  easements,  or 
other  rights  of  way,  whether  public  or  private,  for  access  to  or 
from  such  lots,  and  the  creation  of  new  or  enlarged  parks,  play- 
grounds, plazas,  or  open  spaces. 

Source:  S.  L.  1929,  ch.  177.  §  12;  R.  C. 
1943,  §  40-4801. 

40-48-02.  OfTicial  master  plan  may  be  established — Filing — Effect — 
Purpose. — Any  municipality,  by  an  ordinance  of  its  governing  body, 
may  establish  an  official  master  plan  of  the  municipality.  Such  oi'di- 
nance  shall  make  it  the  duty  of  some  appropriate  official  or  employee 
of  the  municipality  to  file  for  record  immediately  with  the  register  of 
deeds  of  the  county  in  which  the  area  covered  by  the  plan  is  situated, 
a  certificate  showing  that  the  municipality  has  established  an  official 
master  plan.  Such  plan  shall  be  final  and  conclusive  with  respect  to 
the  location  and  width  of  streets,  ways,' plazas,  open  spaces,  and  public 
easements,  and  the  location  of  parks  and  playgrounds,  and  the  estab- 
lishment of  public  rights  in  lands  shown  thereon.  The  official  master 
plan  is  declared  to  be  established  to  conserve  and  promote  the  public 
health,  safety,  and  general  welfare  of  the  municipality. 

Source:  S.  L.  1929,  ch.  177,  §  1;  R.  C. 
1943,  §  40-4802. 

40-48-03.  Planning  commission  —  Creation  —  Members — Ex  officio 
members. — The  governing  body  of  any  municipality  may  create,  by 
ordinance,  a  planning  commis.sion  to  consist  of  not  more  than  ten 
members  to  be  appointed  by  the  executive  officer  of  the  municipality 
with  the  approval  of  its  governing  body.  The  executive  officer,  the 
engineer,  and  the  attorney  of  the  municipality  shall  be  ex  officio  mem- 
bers of  the  commission. 

Source:  N.D.C.C;  S.  L.  1969,  ch.  380,  1973    SUPPLEMENT 

SI. 

40-48-04.  Terms  of  members  of  commission — Vacancies. — The  pres- 
ent members  of  the  commission  shall  hold  office  for  the  balance  of  their 
tenure.  Of  the  members  of  the  commission  newly  appointed,  pursuant 
to  this  chapter,  the  first  member  appointed,  if  one  be  ai)pointed,  shall 
hold  office  for  the  term  of  one  year,  if  a  second  member  is  appointed 
he  shall  hold  office  for  the  term  of  two  years,  if  a  third  member  is 
appointed  he  shall  hold  office  for  the  term  of  three  years,  if  a  fourth 
member  is  appointed  he  shall  hold  office  for  the  term  of  four  years, 
and  if  a  fifth  member  is  appointed  he  shall  hold  office  for  the  term  of 
five  years  from  and  after  his  appointment.    Thereafter,  the  members 

1973    SUPPLICMENT 
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shall  be  appointed  for  terms  ot  nve  years.  The  terms  of  the  ex  officio 
members  of  the  commission  shall  correspond  to  their  respective  omcinl 
tenures.  If  a  vacancy  occurs  otherwise  than  by  expiration  of  a  term, 
it  shall  be  filled  by  appointment  for  the  unexpired  portion  of  the  term. 

Source:   N.D.C.C;  S.  L.  1969,  ch.  380, 
82. 

40-48-05.  Compensation — Traveling  expenses. — All  members  of  the 
planning  commission  shall  serve  without  compensation.  When  duly  au- 
thorized by  the  commission,  members  thereof  may  attend  planning  con- 
ferences or  meetings  of  planning  institutes  or  hearings  upon  pending 
legislation,  and  the  commission  may  pay  the  reasonable  traveling  ex- 
penses incident  to  such  attendance  pursuant  to  a  resolution  spread 
upon  its  minutes. 

Source:  S.  L.  1929,  ch.  177,  §2;  R.  C. 
1943,  §  40-4805. 

40-48-06.  President  of  commission — Meetings — Record  to  be  kept — 
Appointment  officers  and  employees — Power  to  contract. — The  planning 
commission  shall  elect  its  president  for  a  term  of  one  year  from  among 
the  appointed  members.  The  con\mission  shall  hold  at  least  one  regular 
meeting  in  each  month.  It  shall  adopt  rules  for  the  transaction  of  busi- 
ness and  shall  keep  a  record  of  its  resolutions,  transactions,  findings, 
and  determinations,  and  such  record  shall  be  a  public  record.  The  com- 
mission may  appoint  such  ofTicers  and  employees  as  it  may  deem 
necessary  for  its  work,  -and  the  appointment,  promotion,  demotion,  and 
•removal  of  such  officers  ajid  employees  shall  be  subject  to  the  same 
provisions  of  law  as  govern  other  corresponding  civil  employees.  The 
commission  may  contract  with  architects,  city  planners,  engineers,  and 
other  consultants  for  such  services  as  it  may  require. 

Source:  S.  L.  1929,  ch.  177,  §  3;  R,  C. 
1943,  §  40-4800. 

40-48-07.  Limitations  on  expenditures  of  commission — Tax  levy  au- 
thorized.— The  expenditures  of  the  planning  commission,  exclusive  of 
gifts,  shall  be  within  the  amounts  appropriated  for  that  purpose  by 
the  governing  body  of  the  municipality.  Such  governing  body  shall 
provide  the  funds,  equipment,  and  accommodations  necessary  for  the 
commission's  work.  Each  municipality  which  has  estjiblished  a  planning 
commission,  in  making  its  annual  tax  icvy  and  as  a  part  thereof,  may 
levy  and  collect  a  tax  of  not  to  exceed  o.ne  mill  on  the  dollar  of  assessed 
valuation  in  any  fiscal  year  for  the'pjriwse  of  defraying  the  lawful 
expenses  incurred  by  the  planning  commission  in  carrying  out  the 
purposes  of  this  chapter.  Provided  that  any  municipality,  in  order  to 
obtain  the  funds  iiecessaiy  to  initiate  or  unrieitake  a  comprehensive 
study  of  the  planning  requii-ements  of  such  municipality,  may,  without 
regard  to  any  tax  limitation  herein  cor.tained,  or  otherwise  provided 
by  any  statute  of  this  state,  levy  a  tax,  for  a  period  of  not  to  exceed 
five  succes.sive  years,  of  not  more  than  one  mill  to  raise  funds  required 
for  such  comprehensive  study. 

Source:  S.  L.  1929,  ch.  177,  §3;  R.  C. 
1943,  §  40-4807;  S.  L.  1959,  ch.  312,  §  1. 
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40-48-08.  Master  plan — Adoption — Contents — Part  of  plan  may  be 
published — Amendinsr. — ^The  planning  commission  shall  make  and  adopt 
a  master  plan  for  the  physical  development  of  the  municipality  and  of 
any  land  outside  its  boundaries  which,  in  the  commission's  judgment, 
bears  a  relation  to  the  planning  of  the  municipality.  Such  plan,  with 
the  accompanying  maps,  plats,  charts,  and  descriptive  matter,  shall 
show  the  commission's  recommendations  for  the  development  of  the 
territorj',  including: 

1.  The  general  locations,  character,  and  extent  of  streets,  waterways, 
waterfronts,  playgrounds,  plazas,  squares,  and  open  spaces,  parks, 
aviation  fields,  and  other  public  ways  and  grounds; 

2.  The  general  location  of  public  buildings  and  other  public  prop- 
erty; 

3.  The  general  location  and  extent  of  public  utilities  and  terminals 
whether  publicly  or  privately  owned  or  operated ; 

4.  The  removal,  relocation,  widening,  narrowing,  vacation,  abandon- 
ment, change  of  use,  or  extension  of  any  of  the  foregoing  ways, 
grounds,  open  spaces,  buildings,  property,  terminals,  or  utilities; 
and 

5.  Other  matters  authorized  by  law. 

The  commission,  from  time  to  time,  may  adopt  and  publish  a  part  of 
the  plan  covering  one  or  more  major  sections  or  divisions  of  the  terri- 
tory under  its  jurisdiction  or  one  or  more  of  the  subjects  set  out  in 
this  section  or  other  subjects.  The  commission,  from  time  to  time,  may 
amend,  extend,  or  add  to  the  master  p|an. 

Source:  S.  L.  1929,  ch.  177,  §4;  R.  C. 
1943,  §  40-4808. 

40-48-09.  Surveys  and  studies  made  before  making  plan — Purpose 
of  plan. — In  the  preparation  of  the  master  plan,  the  planning  commission 
shall  make  careful  and  comprche.isive  sui-veys  and  studies  of  present 
conditions  and  future  growth  of  the  municipality  with  due  regard  to  its 
relation  to  neighboring  territory.  The  i)lan  shall  be  made  with  the  gen- 
eral purpose  of  guiding  and  accomplishing  a  coordinated,  adjusted,  and 
harmonious  development  of  the  municipality  and  its  environs,  which, 
in  accordance  v.-ith  present  and  future  needs,  best  will  promote  the 
amenities  of  life,  health,  safety,  morals,  order,  convenience,  prosperity, 
and  general  welfare  as  well  as  efficiency  and  economy  in  the  process 
of  develoi)ment,  including  adequate  provision  for  light  and  air,  distribu- 
tion of  population,  good  civic  design  and  arrangement,  wise  and  etficient 
expenditure  of  public  funds,  the  adequate  provision  of  i)ublic  utilities 
and  other  public  requirements,  the  improvement  and  control  of  archi- 
tecture, and  the  general  embellishment  of  the  area  under  its  jurisdiction. 

Source:  S.  L.  1929,  ch.  177,  §  5;  R.  C. 
1943.  §  40-4609. 

40-48-10.  Hearing  on  plan  l)cfore  adoption  by  commi.ssion — Resolu- 
tion to  adopt — Action  recorded  on  plan  and  map*? — Governing  body  to 
receive  copy  of  plan. — Before  adopting  the  master  plan  or  any  part  of 
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it  or  any  substantial  amendment  thereof,  the  planning  commission  shall 
hold  at  least  one  public  hearing-  thereon.  Notice  of  the  time  of  such 
hearing  shall  be  given  by  one  publication  in  the  official  municipal  news- 
paper. The  adoption  of  the  plan,  or  of  a  part  thereof  or  amendment 
thereto,  shall  be  by  a  resolution  of  the  commission  carried  by  the  affirma- 
tive votes  of  not  less  than  two-thirds  of  the  members  thereof.  The 
resolution  shall  refer  expressly  to  the  maps  and  descriptive  matter 
intended  by  the  commission  to  form  the  whole  or  part  of  the  plan  or 
amendment.  The  action  taken  by  the  commission  shall  be  recorded  on 
the  map,  plan,  and  descriptive  matter  by  the  identifying  signature  of  the 
secretary  of  the  commission.  An  attested  copy  of  the  master  plan  shall 
be  certified  to  the  governing  body  of  the  municipality. 

Source:  N.D.C.C;  S.  L.  1969,  ch.  380,  liTG    -'.' '■  "Vj.r  ,  :'7I' 

|S. 

40-48-11.  Hearing  on  plan  by  governing  body — Notice — Changes  in 
plan — Notice  to  planning  commission — Disapproval  of  changes. — Upon 
receipt  of  an  attested  copy  of  the  master  plan  or  of  any  part  thereof 
after  the  adoption  thereof  by  the  planning  commission,  the  governing 
body  shall  hold  a  public  hearing  thereon.  At  least  ten  days'  notice  of 
such  hearing  shall  be  published  in  the  official  municipal  newspaper. 
No  change  or  addition  to  the  master  plan  or  any  part  of  it  as  adopted  by 
the  planning  commission  'shall  be  made  by  the  governing  body  until  the 
proposed  change  or  addition  shall  have  been  refei-red  to  the  planning 
commission  for  rejiovt  thereon  and  an  attested  copy  of  the  commission's 
report  is  filed  with  the  govci-ning*  body.  The  failure  of  the  planning 
commission  to  report  within  thirty  days  after  the  date  of  the  request 
for  the  report  by  the  governing  body  shall  be  deemed  to  be  an  approval 
by  the  commission  of  the  additions  or  changes.  If  the  additions  or 
changes  are  disai)prove(l  by  the  commission,  a  two-thirds  vote  of  the 
entire  governing  body  shall  be  necessary  to  pass  any  ordinance  over- 
ruling such  disapproval. 

Source:  S.  L.  1929,  ch.  177,  §7;  R.  C. 
1943,  §  40-4811. 

40-48-12.     Permission  to  const.'-uct  when  plan  adopted — Disapjjroval 
of  permission — Overruling — Failure  to  act  on  permission. — When  the 
goveniing  body  shall  have  adopted  the  master  plan  of  the  municipality 
or  any  major  section  or  district  thereof,  no  street,  square,  ])ark,  or  other 
public  way,  ground,  or  open  space,  or  public  building  or  structure  shall 
be  constructed  or  authorized  in  the  area  shown  on  the  master  plan 
until  the  location,  character,  and  extent  thereof  shall  have  been  sub- 
mitted to  and  a|)i)rovcd  by  the  planning  commission.    In  case  of  disap- 
^proval  thereof,  the  commission  shall  communicate  its  reasons  to  the 
■      governing  body,  which  may  overrule  such  disap|)rovaI  by  a  recorded 
vote  of  not  less  than  two-thirds  of  its  entire  nienibershiiK-If  the  i)ub- 
-lic  way,  ground,  space,  building,  or  structure  is  one  the  construction, 
'■^•financing,  or  authorization  of  which  does  not  fall  within  the  province 
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of  the  governing  body,  the  submission  to  the  planning  commission  shall 
be  by  the  board,  commission,  or  body  having  such  jurisdiction,  and  the 
planning  commission's  disapproval  may  be  overruled  by  said  board, 
commission,  or  body  by  a  vote  of  not  less  than  two-thirds  of  its  mem- 
bership. The  failure  of  the  commission  to  act  upon  such  submission 
within  sixty  days  from  and  after  the  date  of  the  official  submission  to 
the  commission  shall  be  deemed  to  be  an  approval. 

Source:  S.  L.  1929,  ch.  177,  §8;  R.  C. 
1943,  §  40-4812. 

40-48-13.  Miscellaneous  duties  of  planning  commission. — ^The  plan- 
ning commission  shall: 

1.  Recommend  to  the  appropriate  public  officials,  from  time  to  time, 
programs  for  specific  improvements  and  for  the  financing  thereof; 
and 

2.  Consult  and  advise  with  public  officials  and  agencies,  public  utility 
companies,  civic,  educational,  professional,  and  other  organiza- 
tions, and  with  citizens  relative  to  the  canying  out  of  the  plan. 

Source:  S.  L.  1D29,  ch.  177,  §9;  R.  C. 
1943,  §  40-4813. 

40-18-11.  Miscellaneous  powers  of  planning  commission. — ^The  plan- 
ning commission  may: 

1.  Promote  public  interest  in  and  understanding  of  the  master  plan, 
and  for  that  purpose,  it  may  publish  and  distribute  copies  of  the 
plan  or  of  any  part  thereof  or  of  any  report,  and  may  employ 
such  other  means  of  publicity  and  education  as  it  may  determine; 

2.  Accept  and  use  gifts  for  the  e.xercise  of  its  functions ; 

3.  Bj'  its  members,  officers,  and  employees  in  the  pei'formance  of 
their  functions,  enter  ui)on  any  land  and  make  examinations  and 
sun-eys  thereof  and  place  and  maintain  necessary  monuments  or 
marks  thereon;  and 

4.  Exercise  such  other  powers  as  may  be  necessary  to  enable  it  to 
fulfill  its  functions  and  carry  out  the  provisions  of  this  chapter. 

Source:  S.  L.  1929,  ch.  177,  §9;  R.  C. 
1943,  §  40-4814. 

40-18-15.  Public  officials  to  cooperate  with  planning  commission. — 
All  public  officials,  upon  request,  shall  furnish  to  the  ])lanning  commis- 
sion, within  a  reasonable  time  after  such  request,  such  information  as 
the  commission  may  require  in  connection  with  its  work. 

Source:  S.  L.  1929,  ch.  177.  §9;  R.  C. 
1943,  §  40-4815. 

40-4S-lfi.  Governing  body  may  add  <o  or  chan-je  ma.<(er  plan — Notice 
— Regulations  governin*:. — Whcnover  the  guvorniiig  body  of  the  munici- 
pality may  deoni  it  for  the  public  iiitorost,  it  may  change  or  add  to  the 
official  master  plan  by  laying  out  new  .streets,  iniiirovoments,  or  con- 

3W 
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veniences  mentioned  in  this  chapter  or  by  widening,  enlarging,  closing. 
or  abandoning  existing  streets,  improvennents,  or  conveniences.  At  least 
ten  days'  notice  of  a  public  hearing  on  any  proposed  action  with  refer- 
ence to  such  change  in  the  official  master  plan  shall  be  published  in 
the  official  newspaper  of  the  municipality.  Before  any  such  addition 
or  change  is  made,  the  matter  shall  be  referred  to  the  planning  com- 
mission for  report  thereon  as  provided  in  section  40-48-11.  Such  addi- 
tions and  changes,  when  adopted  by  an  ordinance  of  the  govenung  body, 
shall  become  a  part  of  the  official  master  plan  of  the  municipality  and 
shall  be  deemed  to  be  final  and  conclusive  with  respect  to  all  matters 
shown  thereon.  The  layout,  v.-idening,  enlarging,  closing,  or  abandoning 
of  streets,  plazas,  open  spaces,  and  parks  or  playgrounds  by  the  munici- 
pality under  provisions  of  the  laws  of  this  state  other  than  those  con- 
tained in  this  chapter  shall  be  deemed  to  be  a  change  or  addition  to  the 
official  master  plan  and  shall  be  subject  to  all  the  provisions  of  this 
chapter. 

Source:  S.  L.  1929,  cli.  177,  §  10;  R.  C. 
1943,  §  40-4816. 

40-48-17.  Submission  of  matlers  to  planning  commission  before  gov- 
erning body  takes  action  t hereon. — Tlie  governing  bodj'  creating  the 
planning  commission,  by  a  general  or  special  rule,  may  provide  for  the 
reference  of  any  other  matter  or  class  of  matters  to  the  commission 
before  final  action  is  taken  thereon  by  the  governing  body,  or  by  the 
municipal  officer  having  the  final  authority  thereon,  with  the  provision 
that  final  action  shall  not  be  taken  thereon  until  the  planning  commis- 
sion has  submitted  its  i-eport  or  has  had  a  reasonable  time,  as  fixed 
in  said  rule,  to  do  so.  The  planning  commission  may  make  such  investi- 
gations, maps,  reports,  and  recommendations  in  connection  therewith 
relating  to  the  planning  and  devcloi)mcnt  of  the  municipality  as  to  it 
seems  desirable,  but  the  total  expenditures  of  the  board  in  such  matters 
shall  not  exceed  the  funds  available  therefor. 

Source:  S.  L.  1929,  ch.  177,  §  11;  R.  C. 
1943,  §  40-4817. 

40-48-lS.  Jurisdiction  of  subdivision — Approval  of  county  planning 
commission  necessary — Failure  to  agree. — The  territoi'ial  jurisdiction  of 
any  municipal  planning  commission  over  the  subdivision  or  i)latting  of 
land  shall  include  all  land  located  in  the  municipality  and  all  land  lying 
within  six  miles  of  the  corporate  limits  of  the  municipality  and  not  lo- 
cated in  any  other  municipality.  In  the  case  of  any  such  nonmunicipal 
land  lying  within  six  miles  of  more  than  one  municipality  having  a 
planning  commission,  the  jurisdiction  of  each  such  municipality  shall 
terminate  at  a  boundary  line  equidistant  from  the  resi)cctive  corporate 
limits  of  such  municipalities.  The  a|)proval  of  the  county  planning  com- 
mission, if  there  is  one.  shall  bo  necessary  on  all  i)lats  in  areas  outside 
the  con)orate  limits  of  any  niuiiicii)a!ity.  If  the  county  planning  com- 
mission fails  to  agree  with  a  city  plaiuiing  commission  having  jurisdic- 
tion over  any  plat,  the  board  of  county  commis.sionors,  by  a  two-thirds 
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vote  of  its  entire  membership,  may  oveniile  the  findings  of  one  planning 
commission  and  approve  said  plat  as  recommended  by  another  planning 
commission. 

Source:  S.  L.  1929,  ch.  177,  §  13;  R.  C.      Cross-Referencc. 
1943,  §  40-4818.  Zoning  of  territory  adjacent  to  cities, 

see  §  11-35-02. 

40-48-19.  Major  street  plan  adopted  by  commission — Regulations 
governing  filing  and  approval  of  plat. — Whenever  a  planning  commission 
shall  have  adopted  a  major  street  plan  of  the  territor>'  within  its  sub- 
division jurisdiction,  or  of  a  part  thereof,  and  shall  have  filed  a  certified 
copy  of  such  plan  in  the  office  of  the  register  of  deeds  of  the  county 
in  which  such  territory  or  part  is  located,  no  plat  of  a  subdivision  of 
land  within  such  territory  or  part  thereof  shall  be  filed  or  recorded  until 
it  shall  have  been  approved  by  such  planning  commission  and  such 
approval  shall  have  been  entered  in  writing  on  the  plat  by  the  chairman 
or  secretarj'  of  the  commission. 

Source:  S.  L.  1929,  ch.  177,  §  14;  R.  C. 
1943.  §  40-4819. 

40-48-20.  Regulations  governing  subdivision  of  land — Contents — 
Hearing — Puhlicalion — Filing  regulations. — Before  exercising  the  pow- 
ers referred  to  in  this  chapter,  the  planning  commission  shall  adopt 
general  regulations  governing  the  subdivision  of  land  within  its  juris- 
diction to  provide:  ' 

1.  For  the  proper  arrangement  of  streets  in  relation  to  other  exist- 
ing and  planned  streets  and  to  the  master  plan;  and 

2.  For  adequate  and  convenient  open  spaces  for  traffic,  utilities,  ac- 
cess of  fire-fighting  apparatus,  recreation,  light,  and  air,  for  the 
avoidance  of  congestion  of  population,  and  for  e;iscments  for  build- 
ing setback  lines  or  for  public  utility  lines. 

Such  regulations  may  include  requirements  as  to  the  minimum  width 
and  area  of  building  lots,  the  extent  to  which  streets  and  other  public 
wayS'  shall  be  graded  and  improved,  and  to  which  water  and  sewer 
and  other  utility  mains  or  other  facilities  shall  be  installed  as  a  condi- 
tion precedent  to  the  approval  of  the  plat.  Before  the  adoption  of  such 
regulations,  a  public  hearing  shall  be  held  thereon.  All  such  regulations 
shall  be  published  as  provided  by  lav.',  and  a  coi^y  thereof  shall  be  certi- 
fied by  the  goveniing  body  of  the  municipality  and  filed  for  record  by 
the  commission  with  the  registers  of  deeds  of  the  counties  in  which 
the  commission  and  territory  are  located. 

Source:  S.  L.  1929,  ch.  177,  §  15;  R.  C. 
1943,  §  40-4820. 

40-48-21.  Approval  of  plats  by  commi.'^sion  —  Hearings  —  Notice  — 
Eflfect. — Within  thirty  day.s  after  the  submission  of  a  plat,  the  planning 
commis.sion  siiall  approve  or  disapprove  it.  If  the  plat  is  not  approved  or 
disapproved  within  such  time,  it  .shall  be  deemed  to  have  been  approved, 
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and  a  certificate  to  that  effect  shall  be  issued  by  the  commission  on  de- 
mand. The  applicant,  however,  may  waive  the  requirement  that  the 
commission  shall  act  within  thirty  days  and  may  consent  to  an  extension 
of  such  period.  The  ground  upon  which  any  plat  is  disapproved  shall  bo 
stated  upon  the  records  of  the  commission.  Any  plat  submitted  to  the 
commission  shall  contain  the  name  and  address  of  a  person  to  whom 
notice  of  a  hearing-  shall  be  sent.  No  action  shall  be  taken  by  the  com- 
mission upon  any  plat  until  it  has  afforded  a  hearing  thereon.  At  least 
five  days  before  the  date  fi.xed  for  such  hearing-,  a  notice  of  the  time  and 
place  of  such  hearing  shall  be  sent  by  registered  or  certified  mail  to 
the  address  shown  on  the  plat.  Public  notice  of  all  such  hearings  also 
shall  be  given.  Ever>'  plat  approved  by  the  commission  may  be  adopted 
by  the  commission  as  an  amendment  of  or  addition  to  the  master  plan 
without  further  hearing. 

Source:  S.  L.  1929,  ch.  177,  §  16;  R.  C.  sion,  it  tlid  not  constitute  submission  of 
1943,  §  40-1821.  plat  to  commission  for  approval   as  re- 

quired by  this  section  although  tlie  gov- 
Submission  of  Plat.  emins   body  of  the   city   had   discussed 

Where   proposed   plat,   which   did   not      tlie  plat  and  referred  it  to  the  comniis- 
■  contain  name  and  adilress  of  person  to      sion  for  its  study  and  return.  Schonberg 
whom  notice  of  hearing  could  be   sent,     v.  City  of  Fargo  Planning  Commission, 
was  filed  with  city  auditor,  who  had  no      110  NW  2d  830,  832. 
connection    with    the    planning   commis- 

40-4S-22.  Items  considered  in  approving  plat — Notations  made  on 
plat — Deed  delivered  to  municipality  or  county. — Before  the  approval 
of  a  plat,  the  planning  commission  and  the  governing  body  shall  take 
into  considor.Ttion  the  prospective  character  of  the  development  of  the 
area  included  in  the  plat  and  of  the  surrounding  territory.  The  owner 
of  the  land  or  his  agent  who  files  the  plat  may  add  as  a  part  of  the 
plat  a  notation  to  the  effect  that  no  ofler  or  dedication  of  the  streets, 
parks,  or  playgrounds  shov.-n  thereon,  or  of  any  of  them,  is  made  to  the 
public.  He  may  show  by  a  dotted  line  on  the  plat  the  dedication  of  an 
easement  for  building  setback  lines  or  for  use  in  establishing  public 
utility  lines.  At  the  time  of  the  filing  of  the  plat,  the  i)lanning  com- 
mission or  the  governing  body  may  require  that  a  deed  to  the  fee  for 
streets  or  other  areas  offered  for  dedication  to  the  public  on  said  plat 
be  delivered  to  the  municipality  or  count}',  as  the  case  may  be,  where 
the  same  are  located. 

Source:  §.  L.  1G29,  ch.  177,  §  17;  R.-C. 
1943,  §  40-4822. 

40-18-23.  Penally  for  transfer  of  lots  in  unapproved  subdivision — 
Injunction — Civil  action. — Any  owner,  or  the  agent  of  any  owner,  of 
land  located  within  the  territory  of  a  subdivision  that  is  subject  to  the 
approval  of  a  planning  comm'ssion  or  governing  body  of  a  municiiiality 
who  transfers,  sells,  agrees  to  soil,  or  negotiates  to  sell  any  land  by 
reference  to  or  exhibition  of  a  plat  of  a  subdivision,  or  by  any  other 
use  thereof,  before  such  plat  has  been  approved  by  the  planning  com- 
mission and  governing  body  and  recorded  as  api)rovcd  in  the  ollicc  of 
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the  appropriate  register  of  deeds,  shall  forfeit  and  pay  a  penalty  of 
one  hundred  dolI:\rs  for  each  lot  or  parcel  ti-ansierred  or  sold  or  agreed 
or  negotiated  to  be  sold.  The  description  of  such  lot  or  parcel  by  metes 
and  bounds  in  the  instrument  of  transfer  or  other  document  used  in 
the  process  of  selling  or  transferring  shall  not  exempt  the  transaction 
from  such  penalties  or  from  the  remedies  provided  in  this  section.  The 
municipality  may  enjoin  such  transfer,  sale,  or  agreement  by  an  action 
for  injunction,  or  it  may  recover  the  penalty  by  a  civil  action. 

Source:  S.  L.  1929,  ch.  177,  §  18;  R.  C. 
1943.  §  40-4823. 

40-48-24.  Improvements  in  unapproved  streets — Regulations  govern- 
ing.— The  municipality  shall  not  accept,  lay  out,  open,  improve,  grade, 
pave,  or  curb  any  street,  or  lay  or  authorize  the  laying  of  sewers  or 
connections  in  any  street  or  right  of  way  within  any  portion  of  territorj' 
for  v/hich  the  planning  commission  shall  have  adopted  a  major  traffic 
street  plan  unless  such  street: 

1.  Shall  have  been  accepted  or  opened  as,  or  otherwise  shall  have 
received  the  legal  status  of,  a  public  street  prior  to  the  adoption 
of  such  plan ;  or  ' 

2.  Corresi)onds  with  a  sti'eet  shown  on  the  official  master  plan  or 
with  a  street  on  a  subdivision  plat  approved  by  the  planning  com- 
mission or  with  a  street  on  a  street  map  made  and  officially 
adopted  by  the  commission. 

The  governing  body,  however,  may  accept  any  street  not  shown  or  not 
corresponding  with  a  street  on  the  official  master  plan  or  on  an  approved 
subdivision  plat  or  an  approved  street  mai)  if  the  ordinance  or  other 
measure  accepting  such  street  first  is  sul)mitted  to  the  planning  com- 
mission for  its  ai)proval,  and,  if  approved  by  the  commission,  it  is  en- 
acted or  passed  by  not  less  than  a  majority  of  the  entire  membership 
of  the  governing  body,  or,  if  disapproved  by  the  commission,  it  is  en- 
acted or  passed  by  not  less  than  two-thirds  of  the  entire  membership  of 
the  governing  body.  A  street  a])proved  by  the  planning  commission 
upon  submission  by  the  governing  body  or  a  street  accepted  by  a  two- 
thirds  vote  of  tlio  governing  body  after  disai)proval  by  the  planning 
commission  shall  have  the  status  of  an  approved  street  as  fully  as 
though  it  originally  had  been  shown  on  the  official  master  plan  or  on  a 
subdivision  i)]at  ap-proved  by  the  plainiing  commission  or  originally  had 
been  mapped  by  the  commission. 

Source:  S.  L.  1929,  ch.  177,  §  20;  R.  C. 
1943,  §  40-4824. 

40-48-25.  Erection  of  buildings  on  unapproved  streets — Regulations 
Roverning. — After  the  i)Innning  commis.^ion  shall  have  juloi^tcd  a  major 
street  plan  of  the  territory  witliia  its  subdivision  juri.stiiction,  or  of 
any  juirt  thereof,  no  building  shall  be  eroL'ted  on  any  lot  within  such 
tcn-itoi-y  or  part,  nor  shall  a  building  permit  be  issued  therefor,  unless 
the  street  giving  access  to  the  lut  upon  which  it  is  proposed  to  place 
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such  building'  shall  have  been  accepted  or  opened  as  is  provided  in  section 
40-48-24.  Any  building  erected  in  violation  of  this  section  shall  be 
deemed  an  unlawful  structure,  and  the  building  inspector  or  other  ap- 
propriate official  may  cause  it  to  be  vacated  and  to  be  removed. 

Source:  S.  L.  1929,  ch.  177,  §21;  R.  C. 
1943.  §  40-4825. 

40-48-26.  Exclusive  jurisdiction  of  planning  commission — Exception. 
— After  the  adoption  of  a  major  traffic  street  plan,  by  any  planning 
commission,  the  juri.=;diction  of  the  planning  commission  over  plats  shall 
be  exclusive  within  the  ten-itory  under  its  jurisdiction,  except  as  other- 
wise provided  in  section  40-48-18. 

Source:  S.  L.  1929,  ch.  177,  §22;  R.  C. 
1943,  §  40-4826. 

40-48-27.  Inlerpretalion  of  harmonious  and  conflicting  statutes. — All 
statutory  control  over  plats  or  subdivisions  of  land  granted  by  other 
statutes,  in  so  far  as  such  control  is  in  hannony  with  the  provisions  of 
this  chapter,  shall  be  deemed  transfcn-ed  to  the  ])Ianning  commission, 
and  in  so  far  as  such  control  is  inconsistent  with  the  provisions  of  this 
chapter,  the  provisions  of  this  chapter  shall  govern  in  a  municipality 
which  has  established  a  plannijig  commission. 

Source:  S.  L.  1929,  ch.  177,  §  22;  R.  C. 
1943,  §  40-4827. 

40-48-28.  Maps  showing  reservations  and  future  acquisitions  for 
streets — Hearing — Notice — Approval  by  governing  body — .Modifications 
—Filing. — After  it  has  adopted  any  i)art  of  a  master  plan  for  any  part 
of  the  territory  within  its  planning  jurisdiction,  the  planning  commis- 
sion may  make  or  cause  to  be  made,  from  time  to  time,  surveys  for 
the  exact  location  of  the  lines  of  a  street  or  streets  shown  in  any 
portion  of  such  master  plan  and  may  make  a  map  of  the  land  thus 
surveyed  showing  precisely  the  land  which  it  recommends  to  be  re- 
ser\'ed  for  future  acquisition  for  jiublic  streets.  Before  adopting  any 
such  map,  the  planning  commission  shall  hold  a  public  hearing  thereon. 
A  notice  of  the  time  and  place  of  the  hearing,  with  a  general  descrip- 
tion of  the  district  or  area  covered  by  the  map,  shall  be  given  not  less 
than  ten  days  i)rcvioiis  to  the  time  fixed  for  the  hearing  by  one  pub- 
lication in  tiie  official  nev.si)aiK'r  of  the  municipality  if  the  district  or 
area  affected  is  within  the  municipality,  and  in  a  newspaper  of  general 
circulation  in  the  county  if  the  district  or  area  affected  is  outside  of 
the  municiiiaiity.  After  such  hearing,  the  commission  may  transmit 
the  map  as  originally  made,  or  as  modified  by  it,  to  the  governing  body 
together  with  the  commission's  estimate  of  the  time  or  times  within 
which  the  lands  shown  on  the  map  as  street  locations  should  be  ac- 
quired by  the  municiiKility.  The  governing  body,  by  resolution,  may 
approve  and  adoj^t  or  may  reject  such  niaj),  or  it  may  modify  the  map 
with  the  ai^proval  of  the  iilanning  commission,  or  in  the  event  of  the 
planning  commission's  disaiipruval,  tlie  governing  body  by  a  favorable 
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vote  of  not  less  than  two-thirda  of  its  entire  membership,  may  modify 
such  map  and  adopt  the  modified  map.  In  the  resohition  adopting  the 
map,  the  governing  body  shall  fix  the  period  of  time  for  which  the 
street  locations  shown  upon  the  map  shall  be  deemed  resei-v-ed  for  future 
taking  or  acquisition.  The  city  auditor  shall  file  for  record  an  attested 
copy  of  the  map  with  the  register  of  deeds  of  each  county  in  which  the 
mapped  land  is  located  and  shall  retain  one  copy  for  examination  by  the 
public. 

Source:  S.  L.  1929,  ch.  177,  §23;  R.  C. 
1943.  §  40-4828;  S.  L.  1967,  ch.  323,  §  212. 

40-48-29.  Effect  of  approval  and  adoption  of  map. — ^The  approval  and 
adoption  of  a  map  as  provided  in  section  40-48-28  shall  not  be  deemed 
the  opening  or  establishment  of  any  street  or  the  taking  of  any  land 
for  street  purposes  or  for  public  use  or  as  a  public  improvement,  but 
shall  operate  solely  as  a  reservation  of  the  sti-eet  location  shown  on 
the  map  for  the  period  specified  in  the  resolution  for  future  taking  or 
acquisition  for  public  use. 

Source:  S.  L.  1929,  ch.  177,  §  23;  R.  C. 
1943,  §  40-4829. 

40-48-30.  Commission  may  secure  releases  of  claims  for  damages  or 
compensation — ElTect. — The  commission,  at  any  time,  may  negotiate  for 
or  secure  from  the  owner  or  owners  of  any  lands  described  in  any  map 
releases  of  claims  for  damages  or  compensation  for  the  reservations 
shown  in  the  resolution  adopting  such  ma])  or  agreements  indemnifying 
the  municipality  or  county  from  such  claims  by  others.  Such  releases 
or  agreements  shall  be  binding  upon  the  owner  or  owners  executing 
the  same  and  upon  their  successors  in  title.  The  commission,  however, 
shiill  not  make  awards  or  fix  compensation. 

Source:  S.  L.  1929,  ch.  177,  §  23;  R.  C. 
1943,  §  40-4830. 

40-48-31.  Modification  of  street  lines — When  allowed — Agreement — 
Approval  of  new  mai) — Filing  map — AI)andoning  reservation. — At  any 
time  after  the  filing  of  a  map  of  the  kind  described  in  section  40-48-28 
for  record  with  the  register  of  deeds  and  during  the  period  specified 
for  the  reservation,  the  planning  commission  and  the  owner  of  any 
land  containing  a  reseiTcd  street  location  may  agree  upon  a  modifica- 
tion of  the  location  of  the  lines  of  the  i)roposed  street.  Such  agree- 
ment shall  include  a  release  by  the  owner  of  any  claim  for  compensation 
or  damages  by  reason  of  such  modification.  Thereupon,  the  commission 
may  make  a  map  corresponding  to  the  modification  and  transmit  the 
map  to  the  governing  body.  If  the  modified  map  is  approved  by  the 
governing  body,  the  city  auditor  shall  file  for  record  an  attested  copy 
thereof  with  the  register  of  deeds,  and  the  modified  map  .sliail  take  the 
place  of  the  original  map.    The  governing  body,   by  resolution,   may 
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abandon  any  reservation  at  any  time.   Any  such  abandonment  shall  be 
filed  for  record  with  ihc  register  of  deeds. 

Source:  S.  L.  1920,  ch.  177,  §  23;  R.  C. 
1943,  §  40-1831;  S.  L.  1967,  ch.  323,  §  213. 

40-'18-32.  Resolution  adopting  street  map — When  effective — Notice 
— Contents — Protest. — The  resolution  of  the  governing  body  adopting 
any  street  map  provided  for  in  section  40-48-28  shall  jjrovide  that  it 
shall  not  become  effective  for  forty  days,  and  shall  provide  further 
that  it  shall  not  become  effective  until  a  notice  of  the  adoption  of  such 
resolution  has  beun  iniblished  once  each  week  for  four  successive  weeks 
in  the  ofllcial  new.spaper  of  the  mimicipality,  or,  if  no  newspaper  is 
published  within  the  jurisdiction  of  the  commission,  the  publication 
shall  be  made  in  the  ne.xt  nearest  newspaper  in  the  county.  The  reso- 
lution and  the  notice  shall  state  a  time  within  which  the  owners  of 
property  lying  within  or  immediately  adjoining  the  lines  of  the  pro- 
posed future  street  oi^ening  or  widsning.  or  between  any  future  street 
line  and  the  street  nearest  the  i)ublic  highway  may  protest  in  writing 
against  the  adoption  of  the  future  street  lines. 

Source:  S.  L.  1929,  ch.  177,  §  24;  R.  C. 
1943,  §  40-4832. 

40-48-33.  Examination  of  protests  by  engineer  and  attorney — Hear- 
ing— Nolice. — Upon  the  receipt  of  any^  protests  within  the  time  fixed 
by  the  resolution  and  the  notice,  the  governing  body  may  cause  the 
same  to  be  examined  by  its  engineer  and  by  its  attorney  and  shall  set 
a  time  for  tlie  hearing  of  the  .same.  Notice  of  the  hearing  shall  be  given 
to  each  protestant  at  his  address,  which  shall  be  stated  in  the  protest 

Source:  S.  L.  1929,  ch.  177,  §  24;  R.  C. 
1943,  §  40-4833. 

40-48-34.  Granting  or  denying  protests — Regulations  governing — 
When  resolution  efTective. — Upon  the  hearing  of  any  protest,  the  govern- 
ing body  may  grant  or  deny  the  same  except  that  it  shall  not  deny  the 
written  ])rotests  of  the  owners  of  a  majority  of  the  area  of  property 
lying  within  any  i)roposed  street  to  be  opened  or  of  a  majority  of  the 
owners  of  the  frontage  of  a  street  to  be  widened  and  upon  which  a 
future  street  line  is  established  except  by  a  four-fifths  vote  of  such 
governing  body.  The  governing  body  may  grant  or  sustain  protests  as 
to  the  entire  iiroposjd  fuiure  street  line  or  lines  or  only  as  to  a  por- 
tion thereof.  The  governing  body  may  deny  th?  protest  or  protests  as 
to  any  portion  of  such  proposed  fuiure  street  line  or  lines  concerning 
which  a  protest  is  not  granted  or  sustained.  Upon  the  denial  of  any 
such  protest,  the  re.solution  shall  become  ellectivo  immcdiatoly.  If  no 
protests  are  filed,  such  resolution  shall  take  final  effect  at  midnight  of 
the  last  day  for  liiing  protests. 

Source:  S.  I^  1929,  ch.  177,  §  24;  R.  C. 
1943,  §40-4831.  -  "'• 
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40-48-35,  Resolution  and  map  recorded  upon  adoption. — Whenever 
any  resolution  adoi)tingr  a  street  map  shall  have  become  final,  the  city 
auditor  shall  record  in  the  office  of  the  register  of  deeds  of  the  appro- 
priate county  a  notice  refeirinir  to  the  resolution  by  number  and  other 
appropriate  description,  including  the  date  of  its  adoption,  and  setting 
forth  a  description  of  the  property  contained  within  the  proposed  open- 
ing and  widening  lines  or  between  the  future  streets  lines  and  the  near- 
est public  highway,  together  with  a  copy  of  the  map  showing  any  such 
line  or  lines. 

Source:  S.  L.  1920.  ch.  177,  §  24;  R.  C. 
1943,  §  40-4835;  S.  L.  1967,  ch.  323,  §  214. 

40-48-36.  Protest  against  resolution  as  a  taking  of  property — Regula- 
tions governing. — If  any  owner  of  property  lying  within  any  lines  for 
the  proposed  opening  and  v.-idening,  or  the  opening  and  widening  of  any 
street,  or  between  any  future  street  line  and  the  nearest  public  high- 
way, shall  claim  that  the  adoption  of  any  resolution  or  ordinance  or  the 
refusal  to  issue  a  building  permit  to  him  or  the  prohibition  of  building 
or  construction  by  him  shall  constitute  a  taking  of  his  property  by  the 
municijiality,  said  owner,  within  throe  months  after  the  recording  in  the 
ofTice  of  the  appropriate  register  of  deeds  of  the  notice  provided  in  section 
40-18-35,  may  flle  v/ith  the  governing  body  a  protest  against  the  alleged 
taking  of  his  property  and  a  demand,  that  the  municipality  adopting 
such  resolution  either  vacate  the  same  as  to  the  property  of  such  owner, 
or  compensato  him  therefor,  or  commence  the  condemnation  thei-eof 
within  three  months  after  the  filing  of  his  written  protest  and  claim. 
If  the  municipality  shall  fail  to  vacate  such  resolution  as  to  the  property 
of  the  protesting  owner,  or  to  compensate  him  for  the  right  to  construct 
any  building,  fence,  or  other  structure,  or  to  commence  proceedings  for 
the  condemnation  thereof  within  three  months  after  the  receipt  of  such 
written  protest  and  demand,  such  resolution  shall  be  vacated  auto- 
matically and  annulled  as  to  the  property  of  such  pi-otesting  owiier. 

Source:  S.  L.  1929,  ch.  177,  §  24;  R.  C. 
1943,  §  40-4836. 

40-48-37.  Failure  to  file  claim  is  waiver. — Any  owner  of  property 
lying  within  any  of  the  lines  set  forth  or  described  as  future  street 
lines  in  any  resolution  adopted  as  jjrovided  for  in  this  chapter  who  shall 
fail,  within  the  time  specified,  to  file  a  protest  and  claim  shall  be  deemed 
conclusively  to  have  waived  any  such  claim,  but  he  shall  not  be  deemed 
to  have  waived  any  title  to  the  property  within  any  such  future  street 
line  or  lines  or  any  interest  therein  other  than  the  right  to  erect  or 
construct  thereon  any  building,  fence,  or  other  structure. 

Source:  S.  L.  1929.  cli.  177,  §  24;  R.  C. 
1943.  §  40-4837. 

40-4S-38.  Penalty  for  violations. — .\  violation  of  any  of  the  provi- 
sions of  this  chapter  shall  be  punishable  as  a  misdemeanor. 
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Governing  body  may  order 
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its of  objections. 

Acceptance  or  rejection  of 
corrected  plat — Recording — 
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ments— Approval  of  assess- 
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Vacation  of  plats  before  sale 
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vacate  townsite  upon  petition 
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40-50-01.  Layinp  out  townsitcs.  additions,  and  subdivisions — Sun-ey 
and  plat  required — Contents  of  piat. — Any  person  desiring  to  lay  out  a 
townsite  in  this  state,  or  an  addition  thereto,  or  a  subdivision  of  out- 
lots  therein,  shall  cause  the  same  to  be  surveyed  and  a  plat  thereof 
made.  Such  plat  shall  de.scribe  particularly  and  set  forth  all  the  streets, 
alleys,  and  public  K'vounds,  and  all  outlets  or  fractional  lots  within  or 
adjoining:  the  townsite  or  municipality,  tojjether  with  the  names,  width, 
courses,  boundaries,  and  extent  of  all  such  streets,  alleys,  and  public 
grounds. 

Source:  Pol.  C.  1877,  ch.  26,  §  1;  R.  C.     Cross-Kef orence. 
1S95.  §2418;   R.  C.  1899.  §2418;   R.  C.         Requirements  for  copies  of  plats  and 
1905,  §2920;   C.   L.  1913,  §3942;   R.  C.      plans,  see  §§11-24-02  to   11-24-07. 
1943,  §  40-5001. 


40-50-02.  Lots  and  blocks  numbered. — All  lots,  however  designated, 
shall  be  numbered  in  iiropressive  numbers  or  by  blocks  in  which  they 
are  situated,  and  their  precise  length  and  width  shall  be  stated  on  the 
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map  or  plat.  The  streets,  alleys,  or  roads  which  divide  or  border  the 
lots  also  shall  be  shown  on  the  map  or  plat. 

Source:  S.  L.  1877.  ch.  106,  §1;  R.  C.  1905,  §2927;  C.  L.  1913,  §3943;  R.  C. 
1895,  §  2419;  R.  C.  1S99,  §  2419;   R.  C.      1943,  §  40-5002. 

40-50-03.  Base  line  formed  by  stones  placed  in  ground. — At  the  time 
of  sui-veyinff  and  laying:  out  a  townsite,  addition,  or  subdivision  of  out- 
lots,  the  proprietor  of  the  townsite,  either  personally  or  by  his  ag^ent, 
shall  plant  and  fix  firmly  in  the  ground  on  the  line  of  the  main  streets 
of  the  townsite,  addition,  or  subdivision  two  good  and  sufficient  stones 
of  such  size  and  dimension  as  the  surveyor  shall  direct.  The  stones 
shall  be  at  leiist  two  hundred  fifty  yards  apart,  and  the  point  or  points 
where  the  sam.e  may  be  found  shall  be  designated  on  the  plat  or  map. 
The  line  thus  formed  shall  be  a  base  line  from  which  to  make  future 
surveys. 

Source:  Pol.  C.  1877,  ch.  26,  §3;  R.  C.  1905,  §2928;  C.  L.  1913,  §3944;  R.  C. 
1895,  §  2420;  R.  C.  1899,  §  2420;   R.  C.      1943,  §  40-5003. 

40-50-04.  Certifying  and  recording  of  plat  or  map. — After  the  plat 
or  map  has  been  completed,  it  shall  be  certified  by  the  surveyor  and  the 
officer.^,  if  it  is  correct.  No  plat  shall  be  recorded  until  it  is  approved 
by  the  engineer  of  the  municipality  affected  by  the  plat,  or  if  there  is 
no  such  municipal  engineer,  by  the  goveniing  body  of  such  municipality. 
Every  person  whose  duty  it  is  to  comply  with  the  provisions  of  this 
chapter,  before  the  plat  or  map  is  offered  for  record,  shall  acknowledge 
the  same  before  a  person  authorized  to  take  acknowledgments.  A  cer- 
tificate of  the  acknowledgment  shall  be  endorsed  on  the  plat  or  map  by 
the  oflicer  taking  the  same,  and  such  certificate  or  survey  and  acknowl- 
edgment shall  be  recorded  and  shall  foi-m  a  part  of  the  record. 

Source:  Pol.  C.  1877,  ch.  2G,  §  4;  R.  C.  1915,  ch.  74,  §  1;  1025  Supp.,  §  3945;  R. 
1895,  §2421;  R.  C.  1809,  §2421;  R.  C.  C.  1943,  §40-5004;  S.  L.  1903,  ch.  299, 
1905,  §2929;   C.  L.  1913,  §3945;   S.  L.      §1. 

40-50-03.  Conveyance  of  land  by  noting  or  marking  map  or  plat — 
Considered  general  warranty — Land  for  public  use. — When  the  plat  shall 
have  been  made  out  ujid  certified,  acknowledged,  and  recorded  as  re- 
quired by  this  chapter,  every  donation  or  grant  to  the  public,  or  to 
any  individual,  roligious  society,  or  corporation,  marked  or  noted  as  such 
on  said  plat  or  map  shall  be  a  sufi!icient  conveyance  to  vest  the  fee 
simple  title  in  and  to  such  parcel  or  parcels  of  land  as  are  designated 
therein.  The  mark  or  note  made  on  .such  i)lat  or  map  shall  be  considered 
to  all  intents  and  i)urposes  a  general  warranty  against  the  donors,  their 
heirs  and  representatives,  to  the  donees  or  grantees  for  the  expressed 
and  intended  uses  and  purposes  therein  named  and  for  no  other  use  or 
purpose  whatever.  The  land  intended  to  be  used  for  the  streets,  alleys, 
ways,  or  other  public  uses  in  any  municipality  or  addition  thereto  shall 
be  held  in  the  cori)orate  name  of  the  municipality  in  trust  for  the  uses 
and  purposes  set  forth  and  expressed  and  intended. 

Source:  Pol.  C.  1377,  ch.  20.  §5;  R.  C.  1905.  §2930;  C.  L.  1913.  §3946;  R.  C. 
1895.  §2422;  R.  C.   1899,  §2422;   R.  C.      1943,  §  40-5005. 
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Acceptance  of  Dedication. 

A  statutory  dedication  is  in  the  nature 
of  a  grant  and  docs  not  become  clTectivc 
until  accepted  by  the  prantee.  Ramstad 
V.  Carr,  31  ND  .504,  154  N\V  105. 

The  question  of  whether  there  has 
been  an  acceptance  depends  primarily 
upon  whether  there  has  been  an  intent 
to  accept  the  offer  to  dedicate  and  ac- 
ceptance may  be  express  or  implied  and 
need  not  be  by  any  formal  act  unless 
pro\ided  by  statute.  Ramstad  v.  Carr, 
SI  ND  504,  154  NW  195;  City  of  Grand 
Forks  V.  Flom,  79  ND  289,  56  NW  2d 
S24. 

A  plat  owner's  dedication  of  streets 
and  alleys  is  not  complete  until  the  pub- 
lic accepts  the  dedication  and  where  the 
plat  has  not  been  incorporated  within  a 
municipality  and  there  has  been  no  use 
or  improvement  of  the  streets  and  alleys, 
the  public  has  not  accepted.  Hille  v.  Nill, 
68  ND  53G,  22C  X\V  fi35,  distinguished  in 
79  ND  2S9,  56  NW  2d  324. 

Dedication  to  Public  Use. 

By  the  platting,  dedication  and  accept- 
ance of  a  sticet,  a  city  acquired  the 
right  to  use  tl\e  land  so  dedicated  for 
street  purposes;  the  fee  to  the  center  of 
the  street  remains  in  the  abuttinp  owner 
or  owners.  Donovan  v.  Allert,  11  ND 
289,  91  NW  441,  58  LRA  775;  Gram 
Constr.  Co.  v.  Minneapolis,  St.  P.  &  S. 
S.  M.  Ry.  Co.,  30  ND  1G4,  161  NW  732; 
Casey  v.  Cor^vin,  71  NW  2d  553;  Mur- 
phy v.  City  of  Ui-rnarck,  109  NW  2d  G35; 
Dacotah  Hotel  Co.  v.  City  of  Grand 
Forks,  111  NW  2d  513. 

The  statutes  prescribing  the  method 
of  dedicating  roal  property  to  public 
uses  are  not  exclusive  of  the  common-law 
method  of  dedication,  and  do  not  abro- 


gate the  well-settled  rule  of  implied 
dedication  liy  cstopjiel  in  pais.  Cole  v. 
Minne.'iota  Loan  &  Trust  Co.,  17  ND 
409,  117  NW354. 

A  city  has  the  power  to  use,  and  con- 
trol the  use  of,  the  entire  area  of  a 
street  for  the  benefit  of  the  public  in 
acconlance  with  the  powers  vested  in  tl;e 
city  by  statute.  Kennedy  v.  City  of 
Fargo,  40  ND  475,  169  NW  424;  City  of 
Jamestown  v.  Miemietz,  95  NW  2d  897; 
Dacotah  Hotel  Co.  v.  City  of  Grand 
Forks,  111  NW2d  513. 

The  title  to  streets  and  alleys  is  held 
by  the  municipality  in  trust  for  the  pub- 
lic, not  in  a  proprietary  capacity,  and  a 
municipality  is  without  power  to  alien- 
ate the  same,  regardless  of  whether  the 
corporation  owns  the  fee  or  has  merely 
an  easement  and  it  holds  as  trustee  for 
the  public.  City  of  Jamestown  v.  Mie- 
mietz, 95  NW  2d  897. 

Withdrawal  of  Dedication. 

Where  there  is  a  dedication  made  by 
the  statutory  method  of  filing  a  plat, 
and  a  sale  of  lots  by  the  owner  with  ref- 
erence thereto,  it  can  be  withdi-awn  only 
by  a  vacation  of  the  plat  under  the  stat- 
ute. Ramstad  v.  Carr,  31  ND  501,  154 
NW  195.  di.stingui.shcd  in  79  NW  2d  155; 
City  of  Grand  Forks  v.  Flom,  79  ND  2S9, 
56  NW  2d  324;  City  of  Jamestown  v. 
Miemietz,  95  NW  2d  897. 

The  i)urchasnr  of  a  lot  within  the  reg- 
ularly platted  portion  of  an  incorporated 
city  accepted  its  status  as  city  property 
and  could  not  change  its  classification  by 
his  usage  except  by  vacation  of  that 
portion  of  the  city  plat  where  his  prop- 
erty was  located.  Eizenzimmcr  v.  Uell, 
75  ND  7.33.  32  NW  2d  891,  distinguished 
in  135  NW  2d  597. 


40-50-06.  Recording  plat  or  map  in  unorganized  county.  —  If  the 
county  in  \vhich  the  townsitc  or  addition  is  situated  is  unorganized,  the 
plat  or  map  shall  be  recorded  in  the  office  of  the  rcg-ister  of  deeds  of 
the  county  to  which  such  unorganized  county  is  attached-at  the  time  for 
judicial  puriioses. 

Source:  Pol.  C.  1877,  ch.  26,  §6;  R.  C.  1905,  §2931;  C.  L.  1913,  §3947;  R.  C. 
1895,  §2423;   R.  C.  1899,  §2423;  R.  C.      1943,  §  40-5006. 


40-50-07.  Fees  of  surveyor  and  register  of  deeds — Plat  and  survey 
copied  into  hooU. — Unless  otherwise  agreed,  the  .suncyor  v.ho  lays  out, 
surveys,  and  i)lats  any  tov^lsite  or  addition  shall  receive  twenty-live 
cents  for  each  lot  contained  therein.   The  register  of- deeds  for  record- 
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ing  a  map  or  plat  shall  receive  the  sum  of  two  cents  for  each  lot  con- 
tained in  the  to'.vnsite  or  addition,  and  he  shall  transcribe  or  copy  the 
plat  and  survey  into  a  book  kept  for  that  pun^ose. 

Source:  Pol.  C.  1S77,  ch.  26.  ^8;  R.  C.  1905,  §2933;  C.  L.  1913,  §3949;  R.  C. 
1895,  §2425;  R.  C.  1S99,  §2425;   R.   C.      1943,  §  40-5007. 

40-50-08.  Penalty  if  register  of  deeds  files  or  records  a  plat  without 
approval  of  planning  commission. — A  re.?ister  of  deeds  who  shall  receive 
for  filing-,  or  who  shall  record  a  plat  of  a  subdivision  without  the  ap- 
proval of  the  planning  commission,  if  a  i)lanning  commission  has  been 
appointed  in  the  municipality  in  which  the  subdivision  is  located  or 
to  which  it  is  attached,  shall  be  guilty  of  a  misdemeanor  and  shall 
be  fined  not  less  than  one  hundred  dollars  nor  more  than  five  hundred 
dollars. 

Source:  S.  L.  1929,  ch.  177,  §  19;  R.  C. 
1943,  §  40-5008. 

40-50-09.  Disposing  of.  offering  for  sale,  or  leasing  any  lot  before 
compliance  with  chapter — Penalty. — Any  person  or  persons  who  shall 
dispose  of,  offer  for  sale,  or  lease  any  lot  in  any  municipality  or  in  any 
addition  to  any  municipality  or  to  any  part  thereof  before  complying 
with  the  requii-ements  of  this  chapter  shall  forfeit  and  pay  the  sum 
of  ten  dollars  for  each  lot  or  part  of  a  lot  sold  or  disposed  of,  leased, 
or  offered  for  sale. 

Source:  Pol.  C.  1877,  ch.  26.  §9;  R.  C.  1905,  §2934;  C.  L.  1913,  §3950;  R.  C. 
1895,  §2426;  R.  C.   1899,  §2426;   R.  C.      1943,  §  40-5009. 

40-50-10.  Penalty  if  ofTiccr  or  other  persons  neglect  to  do  duty. — 
If  any  ofliccr  or  i)er3on  whose  duty  it  is  to  comply  with  any  of  the 
requirements  of  this  chapter  shall  neglect  or  refuse  so  to  do,  he  shall 
forfeit  and  pay  a  sum  not  less  than  ten  doilai-s  nor  more  than  one 
hundred  dollars  for  each  month  he  shall  delay  a  compliance. 

Source:  Pol.  C.  1877,  ch.  26,  §  10;  R.  C.  1905,  §2935;  C.  L.  1913,  §3951;  R.  C. 
1895,  §2427;  R.  C.   1899,  §2427;   R.  C.      1943.  §  40-5010. 

40-50-11.  Collection  and  payment  of  forfeitures  and  liabilities. — All 
forfeitures  which  may  be  incurred  or  which  arise  under  this  chapter 
shall  be  prosecuted  for  and  recovered  in  the  name  of  the  county  treas- 
urer. Any  officer  paying  over  any  money  received  under  any  of  the 
provisions  of  this  chapter  to  the  county  treasurer  shall  take  his  receii)t 
therefor  and  forthwith  shall  file  such  receipt  with  the  county  auditor, 
who  shall  charge  the  amount  of  such  receipt  against  the  treasurer  on 
the  books  of  the  county. 

Source:  Pol.  C.  1877,  ch.  20,  §  12;  R.  C.  1905.  §2936;  C.  L.  1913,  §3952;  R.  C. 
1895,  §  2428;  R.  C.   18U9,  §  2428;   R.  C.      1943,  §  40-5011. 

40-50-12.  Correction  of  plats — Declaration  of  necessity  by  resolution 
—Publication. — If  any  j)latted  addition,  outlot,  or  parcel  of  ground,  or 
any  subdivision  of  the  same  within  the  corporate  limits  of  any  munici- 
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pality,  is  found  to  be  inadequately  or  erroneously  described  in  the  plat, 
or  if  the  plat  is  in  error  or  is  deficient  as  to  marked  or  scaled  distances, 
angles,  or  descriptions,  or  has  other  defects  which  make  it  incorrect 
or  deficient,  the  governing'  body  of  the  municipality,  by  resolution,  may 
declare  it  necessary  to  correct  the  plat  or  plats  or  to  replat  the  prop- 
erty. In  that  case,  such  resolution  shall  be  published  in  the  official 
newspaper  of  the  municipality  once  each  week  for  three  consecutive 
weeks. 

Source:  S.  L.  1911,  ch.  289;  C.  L.  1913, 
§3967;  S.  L.  1921,  ch.  33.  §1;  1925 
Supp.,  §3967;  R.  C.  1943,  §40-5012. 

40-50-13.  Resolution  declaring  necessity  for  correcting  plat  —  Con- 
tents.— ^The  resolution  mentioned  in  section  40-50-12  shall  set  forth: 

1.  The  description  of  the  property  affected; 

2.  The  nature  of  the  eiTors  or  defects; 

3.  An  outline  of  the  proposed  corrections; 

4.  An  estimate  of  the  probable  cost  of  having  the  corrections  made 
by  the  engineer  of  the  municipality  or  by  some  other  competent 
engineer  or  surveyor  designated  for  that  purpose ; 

5.  Notice  that  any  interested  ov/ner  may  file  objections  to  the  pro- 
posed work  or  to  the  cost  thereof  and  that  such  objections  will 
be  heard  and  considered  at  a  meeting  designated  for  that  purpose ; 
and 

6.  The  time  when  the  governing  body  will  meet  to  consider  all  the 
objections. 

Source:  S.  L.  1911,  ch.  289;  C.  L.  1913.  ^ 

§3967;    S.    L.    1921,    ch.    33,    §1;    1925 
Supp.,  §  39C7;  R.  C.  1943,  §  40-5013. 

40-50-14.  Governing  body  to  order  work  done  after  hearing  objec- 
tions.— After  all  the  objections  tiled  at  or  prior  to  the  meeting  have  been 
heard  and  considered,  the  governing  body  of  the  municii)ality,  if  it 
deems  the  work  advisable  and  if  the  owners  of  the  majority  of  the 
property  affected  have  not  filed  a  protest  against  the  same,  shall  order 
the  municipal  cngineei-,  or  such  other  competent  engineer  or  surveyor 
as  shall  have  been  designated  in  the  resolution  declaring  the  work 
necessary,  to  do  the  work  in  accordance  with  the  resolution. 

Source:  S.  L.  1911.  ch.  289;  C.  L.  1913, 
§3967;  S.  L.  1921.  ch.  33.  §1;  1925 
Supp.,  §3967;   R.  C.   lOJ.-?,   S  40-5014. 

40-50-15.  Regulations  governing  engineer  in  correcting  plat  or  in 
replatling — AfTidavit  and  cerlilication. — The  engineer  or  surveyor  desig- 
nated to  make  the  correction  or  to  do  the  rephitting  shall  follow  the 
original  hub.s,  stakes,  monuments,  and  lines,  and.  to  the  best  of  his 
ability,  by  ;utual  .survey  and  mea.su roments  on  tlie  ground,  shall  make 
the  i)lat  conform  to  the  divisions,  subdivi.sions,  block.s.  kits,  outiots, 
pieces,  and  parcels  of  land  a.s  originally  laid  out.    Ail  lost  or  di.sputed 
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points,  lines,  and  angles  shall  be  determined  by  actual  survey  and 
made  to  confonn  with  the  original  survey  and  shall  be  marked  on  the 
ground  in  a  manner  customary  and  as  is  provided  in  this  chapter.  All 
numbers,  letterings,  and  names  of  references  to  blocks,  lots,  outlots, 
additions,  streets,  avenues,  and  alleys,  shall  be  the  same  as  on  the 
original  plat,  and  the  revised  and  corrected  plat  shall  be  a  true  plat  of 
the  sun'ey  as  made  originally.  The  surveyor  shall  make  his  affidavit 
and  certificate  that  the  plat  has  been  made  to  the  best  of  his  ability 
and  shall  affix  the  affidavit  and  certificate  to  the  plat. 

Source:  S.  L.  1911.  ch.  2S9;  C.  L.  1913. 
§3967;  S.  L.  1921,  ch.  33,  §1;  1925 
Supp.,  §  3967;  R.  C.  1943,  §  40-5015. 

40-50-16.  Completed  plat  filed  with  city  auditor  —  Notice  of  com- 
pleted plat  published. — The  completed  plat  shall  be  filed  with  the  city 
auditor  who  shall  publish  a  notice  of  the  filing  thereof  once  each  week 
for  three  consecutive  v/eoks.  Such  notice  shall  stipulate  that  all  inter- 
ested parties  may  view  the  plat  and  shall  set  forth  a  date  when  the 
governing  body  of  the  municipality  will  meet  to  heai*  and  consider  ob- 
jections to  the  survey  as  made. 

Source:  S.  L.  1911,  ch.  2S9;  C.  L.  1913.  Supp.,  §  39G7;  R.  C.  1943,  §  40-5016;  S.  L. 
§3967;    S.    L.    1921,    ch.    33,    §1;    1925      1967,  ch.  323,  §  222. 

40-50-17.  Governing  body -may  order  resurveys  to  determine  merits 
of  objections. — If  the  governing  body  of  the  municipality,  after  hearing 
objections  to  the  corrected  plat,  is  of  the  opinion  that  an  injustice  has 
been  done,  it  shall  order  such  sun/eys,  and  resurveys  as  it  may  deem 
necessary  to  determine  tho  merit  of  any  claim  or  objection.  It  may  ad- 
journ the  hearing  from  tims  to  time  or  until  such  time  as  the  necessary 
information  is  available. 

Source:  S.  L.  1911,  ch.  29.0;  C.  L.  1913. 
§3967;  S.  L.  1921,  ch.  33,  §1;  1925 
Supp.,  §  39C7;  R.  C.  1943,  §  40-5017. 

40-50-lS.  Acceptance  or  rejection  of  corrected  plat-^Recording — 
Blueprint  filed  in  auditor's  office — ElTcct  of  corrected  plat. — After  com- 
pleting the  hearing  thereon,  the  governing  body  shall  affirm  or  reject 
the  corrected  plat  by  resolution.  If  the  plat  is  affii-med  by  the  affirm- 
ative vote  of  two-thirds  of  the  members  of  the  governing  body,  it  shall 
be  recorded  in  the  office  of  the  register  of  deeds  and  a  blueprint  of  the 
plat  shall  be  filed  in  the  office  of  the  county  auditor.  The  plat  so  re- 
corded, and  filed  shall  be  the  true  and  correct  plat  of  the  property  de- 
scribed and  shall  supersede  all  previous  plats. 

Source:  S.  L.  1?11,  cli.  289;  C.  L.  1913, 
§3967;  S.  L.  1921,  ch.  33,  §1;  1925 
Supp.,  §  3967;  R.  C.  1943,  §  40-5018. 

40-50-19.  As.scssmcnt  of  co.sts  of  new  plat  —  Publication  of  a.s.se.'W- 
mcnl.s — Approval  of  as.>?cssnients. — Tlie  municipal  or  other  comi)etcnt 
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engineer  making  the  corrected  plat  shall  assess  all  cost  of  making:  such 
plat  against  the  property  benefited  proportionately  to  the  benefits  re- 
ceived. The  assessments  shall  be  published  in  full  by  the  city  auditor 
in  the  official  newspaper  of  the  municipality  and  shall  be  subject  to 
the  approval  of  the  govei'ning  body  of  the  municipality  after  due  con- 
sideration and  hearing  of  any  and  ail  objections  at  a  meeting  designated 
for  that  purpose  in  the  notice  and  publication  nf  the  assessment.  Such 
assessments,  when  approved  by  the  governing  body,  shall  be  certified 
to  the  county  auditor  and  shall  be  payable  in  one  installment. 

Source:  S.  L.  1911,  ch.  289;  C.  L.  1913,  Supn.,  §3967;  R.  C.  1943,  §40-5019;  S. 
§3967;    S.    L.    1921,    ch.    33,    §1;    1925      L.  1967,  ch.  323,  §  223. 

40-50-20.  Vacation  of  plats  before  sale  of  lots — Where  lots  sold — 
Effect. — Befois  the  sale  of  lots  therein,  a  i)lat  of  any  municipalitj',  or 
of  any  addition  thereto,  or  a  subdivision  of  land,  may  be  vacated  by  ihe 
proprietors  by  a  written  instrument  declaring  the  plat  to  be  vacated. 
Such  instrument  shall  be  executed,  acknowledged  or  proved,  and  re- 
corded in  the  office  in  which  the  plat  to  be  vacated  is  recorded.  The 
execution  and  recording  of  such  instrument  shall  destroy  the  force  and 
effect  of  the  recording  of  the  plat  which  is  so  vacated  and  shall  divest 
all  public  rights  in  the  streets,  alleys,  and  public  grounds  laid  out  as 
described  in  the  plat.  In  case.^?  where  lots  have  been  sold,  a  plat  may 
be  vacated  by  all  the  owners  of  the  lots  in  the  plat  joining  in  the  execu- 
tion of  the  instrument  declaring  the  vacation. 

Source:  S.  L.  1887,  ch.  109,  §  1;  R.  C.  Duty  of  Other  Lot  Owners. 

1895,  §  2432;   R.  C.   1890,   S  2432;   R.  C.  where  the  proprietor  of  a  portion  of 

1905,  §2910:   C.  L.   1913,   §39C2;   R.   C.  ^   plat  vacates   it,   the   oAvncr   of   other 

1943,  §  40-5020.  lots    must    act    to    vindicate    the    richts 

Compliance  with  Statute  Mandatory.  f,^"^-<=''    ^\.  destroyed    thereby    within 

„„           ,                    ,    ,.       .              ,     ,  the  prescriptive  period.  IliUe  v.  Nill,  o8 

Where  tlicre  is  a  dedication  made  by  ^q  535  "''o  NW  C35 
the  statutory  method  of  filing  a  plat,  and 

a  sale  of  lots  by  the  owner  with  refer-  Error  in  Declaration  of  Vacation, 

cnce  thereto,  it  can  be  withdrawn  only  An    erroneous    .statement    in    a    pro- 

by    a    vacation    of    the    plat    undor    the  prietor's  declaration  of  vacation  of  a  plat 

statute.    Ramstad   v.   Carr,   31    ND    504,  that  he  owns  all  of  the  plat  does  not  in- 

154  NW  195,  distinpuished  in  79  NW  2d  validate    the    vacation    as    to    the    part 

155;   City  of  Grand   Forks   v.   Flom,   79  ^vhieh  he  in  fact  owns.  Hille  v.  Nill,  5S 

ND  289.  50  NW  2d  324;  City  of  James-  nD  536,  22C  NW  G35. 
towTj  V,  Miemietz,  95  NW  2d  897, 

40-50-21.  District  court  may  alter  or  vacate  lownsite  upon  petition 
of  proprietors. — Upon  application  made  by  the  proprietors  of  any  town- 
site,  the  district  court  in  and  for  the  county  may  alter  or  vacate  the 
townsite  or  any  i)art  thereof. 

Source:  Pol.  C.  1877,  ch.  2G,  §  13;  R.  C.  li  05,  §2937;  C.  L.  1913,  §3959;  R.  C. 
1895,  §2429;   R.  C.   1899,  §2429;   R.  C.      1!  43,  §  40-5021. 

40-50-22.  Application  to  alter  or  vacate  a  fown.sile — Publication. — 
Any  proitrictor  of  a  town-'^ito  who  is  dcsin)ii.s  of  altering  or  vacating 
the  same  or  any  part  thereof  shall  give  notice  of  the  intended  applic.n- 
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tion  by  publishing  written  notice  thereof  in  the  official  county  news- 
paper once  in  each  week  for  .it  least  forty  days  prior  to  the  sitting  of 
the  court  to  which  the  proprietor  intends  to  make  the  application. 

Source:  Pol.  C.  1877,  ch.  26,  §  14;  R.  C.  1005,  §  2938;  C.  L.  1913,  §  3960;  R.  C. 
1895,  §2430;   R.  C.  1899,  §  2430;   R.  C.      1943,  i  40-5022;  S.  L.  1967,  ch.  323,  §  224. 

40-50-23.  Vacation  or  alteration  of  townsite  by  court — Proceedings 
recorded  by  clerk. — If  the  applicant  produces  satisfactory  evidence  to 
the  court  that  the  notice  required  by  section  40-50-22  has  been  given, 
the  court  shall  proceed  to  hear  and  determine  the  petition  and  may  alter 
or  vacate  the  townsite  or  any  part  thereof  and  order  the  proceedings 
thereon  to  be  recorded  by  the  clerk  in  the  records  of  the  court.  A 
certified  copy  of  the  order  may  be  recorded  in  the  office  of  the  register 
of  deeds. 

Source:  Pol.  C.  1877,  ch.  26,  §  15;  R.  C.  1905,  §2939;  C.  L.  1913,  §3961;  R.  C. 
1895,  §2431;  R.  C.  1899,  §2431;   R.  C.      1943,  §  40-5023. 

40-50-24.  Part  of  a  plat  may  be  vacated. — Any  part  of  a  plat  may  be 
vacated  under  the  provisions  and  subject  to  the  conditions  of  this  chap- 
ter if  the  vacating  does  not  abridge  or  destroy  any  of  the  rights  and 
privileges  of  other  proprietors  in  the  plat.  This  chapter  shall  not 
authorize  the  closing  or  obstructi^.g  of  any  public  highways  laid  out 
according  to  law. 

Source:  S.  L.  1887,  ch.  109,  5  2;  R.  C.  alleys  and  h.is  done  other  acts  of  a  pub- 

1895,   §2433;  R.  C.   1899,   §2433;   R.  C.  lie ,  nature    within    part    of    a    plat    at- 

1905,  §2941;   C.   L.  1913,   §3963;   R.   C.  tempted  to  he  vacated,  the  city  has  ac- 

1943,  §  40-5024.  quired    rights    of    which    it    cannot    be 

deprived,   at    leasL   without    its    consent. 

Rights  of  City.  City  of  L^Mourc  v.  Lasell,  26  ND  638, 

Where  a  city  has  improved  streets  and  145  N\V  577. 

40-50-25.     Right  of  proprietors  when  part  of  a  plat  is  vacated. — If 

a  part  of  a  plat  is  vacated,  the  iiroprietors  of  the  lots  vacated  may 
inclose  the  streets,  alleys,  and  public  grounds  adjoining  said  lots  in 
equal  proportion. 

Source:  S.  L.  1887,  ch.  109,  §3;  R.  C.  1005,  §2942;  C.  L.  1913,  §3964;  R.  C. 
1895,  §2434;   R.   C.  1899,   §2434;   R.  C.      1943,  §  40-5025. 

40-50-26.  Register  of  deeds  to  mark  vacated  plat. — ^The  register  of 
deeds  shall  write  in  plain,  legible  letters  across  that  part  of  a  plat  which 
has  been  vacated  the  word  "vacated"  and  also  shall  make  a  reference 
on  the  plat  to  the  volume  and  page  in  which  the  instrument  of  vacation 
is  recorded. 

Source:  S.  L.  1887,  ch.  109,  §4;  R.  C.  1905,  §2943;  C.  L.  1913,  §3905;  R.  C. 
1895,  §2435;  R.  C.  1899,  §2435;  11.  C.      194;  ,§  40-5020. 

40-50-27.  Owner  of  lots  may  roplat.—  The  owner  of  lots  in  a  v.acated 
plat  may  cause  the  lots  and  a  proportion:. te  luut  of  the  adjacent  streets 
and  public  grounds  to  be  platted  and  nuribcrod  by  the  county  sui-vej'or, 
and  when  such  plat  is  acknowledged  by  the  owner  and  recorded  in  tlio 
office  of  the  register  of  deeds,  suth  lots  may  be  conveyed  and  assessed 
by  the  numbers  given  them  on  the  plat. 

Source:  .S.  L.  1887.  ch.  109.  §5:  R.  C.  19  5.  !t2944-  C.  L  1913  8  3966-  R  C 
1895,  §2436;  R.  C.  1899,  §2436;  R.  C.   If  .s]  §40-5027. 


ID-2 


CHAPTER  4-22 
SOIL  CONSERVATION  DISTRICTS  LAW 


Section 
4-22-01 


Policy  and  scope  of  chapter. 


Section 
4-22-03 


4-22-06 
4-22-07 


4-22-08 
4-22-09 
4-22-10 
4-22-11 

4-22-12 
4-22-13 
4-22-14 
4-22-16 
4-22-16 
4-22-17 
4-22-18 

4-22-19 
4-22-20 


State    soil    conservation    com- 
mittee —  Members  —  Com- 
pensation —  Records     and 
seal. 
Committee  —  Designation     of 
chairman    —    Quorum    — 
Provision  for  surety  bonds 
and  annual  audit. 
Employees  —  Legal  services  — 
Offices  —  State  departments 
to  co-operate  with  commit- 
tee. 
Duties   and   powers   generally. 
Committee  to  make  rules  gov- 
erning    notices,     hearings, 
and  referenda. 
Districts  —  Petition  —  Con- 
tents— Jlore  than  one  peti- 
tion filed. 
Hearings  on  petitions — When 
held  —  Notice  —  Determi- 
nations. 
Referendum — When    lield — 
Contents     of     ballot— W"..o 
may  vote. 
Publication  of  referendum  re- 
sults —   Determination     of 
practicability    of    operation 
of  district. 
District      determined      practi- 
cable— Statement  filed  with 
secretary  of  state. 
District  to   be   subdivision    of 
state  —  Boundaries    of   dis- 
trict. 
Petition  to  include  additional 
territory     within     existing 
district. 
Districts   presumed   to   be   or- 
ganized   legally  —  Copy    of 
certificates   as  evidence. 
Notice  to   file  nominating  pe- 
titions   and    of    election    of 
district  supervisors. 
Nominating     petitions  —  Peti- 
tioners  required — Final   fil- 
ing date. 
Election   of  supervisors — Pay- 
ment of  expenses — Regula- 
tion of  elections — Eligibili- 
ty of  voters — Ballots. 
Election  board  —  Appointment 
—  Oath  —  Canvass  of  elec- 
tion. 
Committee  to  canvass  returns 
and     issue     certificates     of 
election. 


Section 

4-22-02      Definitions. 

Section 

4-22-21      Regular  election  of  district- 
When     held  —  Regulations 
governing. 
4-22-22       Supervisors — Terms  of  office- 
Vacancies — Removal. 
4-22-22.1    Additional     soil     conservation 

-district  supervisors. 
4-22-23       Supervisors    may    employ   as- 
sistants— Attorney    general 
and  state's  attorneys  to  ad- 
vise— Reports  to  committee. 
4-22-23.1    Clerical   help   for  district  su- 
pervisors. 
4-22-24       Supervisors     to     provide    for 
surety   bonds,  keeping  rec- 
ords, and  annual  audit. 
4-22-25       Supervisors  may  consult  rep- 
resentatives   of    county   or 
municipality. 
4-22-26       Powers  and  duties  of  district* 

and  supervisors. 
4-22-27       Supervisors      may     formulate 
land-use      regulations     for 
submission    to    land    occu- 
piers. 
4-22-28       Notice    of    referendum— Form 
of   ballot   on    referendum- 
Conduct    of    election- Who 
may  vote. 
4-22-29       Majority  required  to  adopt  or- 
dinance —  Effect     of     ordi- 
nance after  adoption. 
4-22-30       Whut    may    be    contained    in 

land-use  regulations. 
4-22-31       Regulations    to    be   uniform- 
Copies  furnished  in  district 
4-22-32       Amending,    supplementing,  or 
repealing    land-use    reguli- 
tions. 
4-22-33       Supervisors    to    enforce   land- 
use  regulations. 
4-22-34       Failure    to    perform    land-use 
regulations — Hearing    on— 
Supervisors    to    perform— 
Costs  and   expenses. 
4-22-35       Board    of    adju.stment— .Mem- 
bers —  Appointment  —  Va- 
cancies— Compensation. 
4-22-3G       Board  of  adjustment— Rule*— 
Chairman    —    Meetings  — 
Quorum — Records. 
4-22-37       Petition    to    board    of   adjust- 
ment to  vary  land-use  its- 
ulations  —  Service  —  He»r- 
ing — Board's  powers. 
4-22-38       Taking  of  testimony  at  heir- 


Section 

4-22-39  Aggrieved  petitioner  and  su- 
pervisors may  appeal  to 
district  court  from  order  of 
board — Procedure. 

4-22-40  Co-operation  between  district 
supervisors. 

4-22-41  State  apencios  to  cooperate 
with   district   supervisors. 

4-22-42  Discontinuance  of  districts — 
Petition  —  Referendum  — 
Eligible  voters. 

4-22-43  Duties  of  committee  after  ref- 
erendum on  discontinuance 
of  the  district  has  been 
held. 

4-22-44  Termination  of  affairs  of  dis- 
trict—Disposal of  property 
—Certificate  of  dissolution. 

4-22-45  Ordinances,  regulations,  and 
contracts  of  districts  after 
<lis.<so1nt.ion. 


Section 
4-22-46 


Petitions  for  discontinuance 
of  district — Limitation  on 
filing. 

Consolidation  of  districts — Pe- 
tition —  Referendum  — 
Conduct  of  referendum. 

Conduct  of  referendum — Can- 
vass of  votes. 

Supervisors  of  consolidated 
district — Terms  of  office — 
Powers  and  duties. 

Costs  and  expenses  of  consoli- 
dal'on — Disposition  of  prop- 
erty— Contracts  of  districts 
after  consolidation. 

Soil  conservation  trust  lands. 


Part  V — Soil  Conservation 


CHAPTER  4-22— SOIL  CONSERVATION  DISTRICTS  LAW 


JcrtJon  Section 

|.r-02    Definitions.  4-22-23. 

t2-03    State  soil  conservation  cor-.mit- 

tee — Elective  and  appointive      4-22-2G 
members — Records  and  seal. 
<.S-04    Committee     —     Cliairman     —      4-22-27 
Quorum  —  Compensation  — 
Provision    for    surety    bonds 
and  annual  audit.  4-22-28 

(-22-06  Duties  and  powers  generally. 
«-I2-08  Districts  —  Petition  —  Con- 
tents— More  than  one  peti- 
tion filed.  4-22-29 
4-22-09  Hearings  on  petitions — When 
held  —  Notice  —  Determina- 
tions.                                               4-22-31 

4-22-10    Referendum  —  When   Held  — 

Contents    of   ballot   —   Who      4-22-32 
may  vote- 

<-22-ll     Publication    of    referendum    re- 
sults   —    Determination    of      4-22-37 
practicability  of  operation  of 
district. 

4-22-14     Petition    to    include    additional 

territory  within  e.xisting  dis-      4-22-42 
trict. 

4-22-16    Notice  to  file  nominating  peti- 
tions and  of  election  of  dis-      4-22-41 
trict  supervisors. 

4-22-17    Nominating  petitions — Petitions 

required — Final  filing  date.        4-22-44 

4-22-21  Regular  election  of  district  — 
When  held  —  Regulations 
governing. 

4-22-22     Supen-i.>;ors— Terms   of  office —      4-22-4' 
Vacancies  —  Removal  —  Ex- 
penses. 


1  Assistance    for    district    super- 
visors. 
Powers  and  duties  of  districts 
and  supervisors. 

Supervisors  may  formulate 
land-use  regulations  for  sub- 
mission to  qualified  electors. 

Notice  of  referendum — Form  of 
ballot  on  referendum — Con- 
duct,  of  election — Who  may 
vote. 

Majority  required  to  adopt  or- 
dinance—Kffcct  of  ordinance 
after  adoption. 

Regulations  to  be  uniform  — 
Copies  fumished   in  district. 

Amending,  supplementing,  or 
repealing  land-use  regula- 
tions. 

Petition  to  board  of  adjustment 
to  vary  land-use  regulations 
—  Service  —  Hearing  — 
Board's  powers. 

Discontinuance  of  districts  — 
Petition  —  Referendum  — 
Eligible  voters. 

Duties  of  committee  after  rcf- 
endum  on  discontinuance  of 
the  district  has  been  held. 

Termination  of  affairs  of  dis- 
trict —  Disposal  of  prop- 
erly —  Certificate  of  dissolu- 
tion. 

Consolidation  of  districts — Peti- 
tion —  Ri'fiTcndum  —  Con- 
duct of  referendum. 


CHAPTER   11-28.1— COUNTY  SPECIAL  SERVICE   DISTRICTS 


Section 

11-28.1-01  Board  of  coontjr  park  com- 
musioaera  may  establish 
service  districts. 

11-28.1-02  Plans  ar.d  spccincations  re- 
quired— Approval. 

11-28.1-03     Hearing— Xo:ice. 

11-28.1-0-1  Protest  cgainst  establishing 
service  district — Hearing 
to  determine  sufficiency — 
When  protest  a  bar  to  pro- 
ceeding. 

11-28.1-05     Assessment  of  expenses. 

11-28.1-06  Assessment  list  to  be  pre- 
pared—  Contents  —  Certifi- 
cate attached  to  assess- 
ment list.  . 

11-28.1-07  Publication  of  assessment 
list  and  r.otice  of  hearing 
of  objections  to  list. 

11-28.1-08  Alteration  of  assessments  at 
hearing — Limitations. 

11-28.1-09  Confirmation  of  assessment 
list  after  hearing — Filing 
Ust. 


Section 

11-28.1-10  Publication  of  notice  of  con- 
firmation of  asses.'sment 
list  and  meeting  for  action 
npon  assessments. 

11-28.1-11  Aggrieved  person  may  file 
notice  of  appeal. 

11-28.1-12  Board  of  county  commission- 
ers to  hear  and  determine 
appeals  and  objections  to 
assessments — Alterintr  as- 
sessments— Limit  nt  ions. 

11-28.1-13  Confirmation  of  assessment 
list  by  govemincr  body — 
Certifying   list— Filin;;. 

11-28.1-14  Use  of  collections  of  assess- 
ments. 

11-28.1-15  Board  of  county  park  com- 
missioners may  contract — 
Contents. 

11-28.1-16  Service  assessment  funds 
and  the  disbursements 
thereof. 


11-28.1-01.  Board  of  county  park  commissioners  may  establish  serv- 
ice districts. — For  the  purpose  of  providing  police  protection  and 
garbage  removal  services  and  defraying  the  cost  thereof,  any  board 
•of  county  park  commissioners  m-^y  create  police  protection  and  garbage 
removal  service  districts,  and  may  extend  any  such  district  when 
necessary.  The  appropriate  police  protec*'on  or  garbage  removal  district 
shall  be  created  by  resolution.  The  district  shall  be  designated  by  a 
name  appropriate  to  the  type  of  ser\-ice  provided  for  which  it  was 
created,  and  by  a  number  distinguishing  it  from  other  service  districts. 
A  police  protection  or  garbage  removal  district  may  be  composed  in 
part  or  entirely  of  or  include  real  property  which  is  not  otherwise 
under  the  jurisdiction  of  the  board  of  county  park  commissioners,  but 
which  is  contiguous  to  real  property  under  the  jurisdiction  of  the 
park  commissioners  and  directly  benefited  by  the  proposed  police 
protection  and  garbage  removal.  The  county  park  commissioners 
may  provide  garbage  collection  services  in  such  district  as  designated  in 
the  resolution,  and  may  designate  police  officers  who  shall  have  police 
powers  for  the  enforcement  of  the  laws  of  this  state  within  such 
district,  such  police  authority  to  be  executed  concurrently  with  other 
law  enforcement  oincers  having  jurisdiction  over  such  area. 
SoDXce:  S.  L.  1967,  ch.  104,  §  1. 


*Only   §   11-28. I-OI   is   reproc 


uced. 


,  CHAPTER  11-33.1— RURAL  SUBDIVISION  IMPROVEMENT 

Section  Section 

11-33.1-01    Petition  for  improvements —  11-33.1-02     Resolution  for  improvements 

Levy    of  special    assess-  — Notice  ind  hearing. 

ments. 

11-33.1-01.  Petition  for  improvements — Levy  of  special  assessments. 
— ^The  county  commissioners  of  any  county  in  North  Dakota,  upon  re- 
ceipt of  a  petition  bearing'  signatures  of  sixty  percent  of  the  affected 
and  benefited  property  owners,  in  a  rural,  platted,  zoned  and  recorded 
subdivision  with  restrictive  covenants,  and  situated  outside  the  cor- 
porate limits  of  any  city  in  North  Dakota,  may  install  such  improve- 
ments as  road  or  street  identification  markers,  road  or  street  li.eht>. 
and  asphalt  paving;  such  improvements  to  be  billed  back  to  the  individ- 
ual benefited  property  owners  on  an  equal  per  lot  basis  in  the  form  oi  a 
special  assessment  on  the  individual  annual  general  property  tax  state- 
ment. Payments  for  special  assessments  levied  in  accordance  with  this 
section  shall  not  e.xcecd  a  period  of  five  years  and  .said  special  assess- 
ments shall  constitute  a  Hen  on  the  affected  and  benefited  property 
until  paid.  The  special  asser.oment  provided  in  this  section  shall  bear 
interest  at  the  rate  not  to  exceed  seven  percent  per  annum  from  the 

date  of  the  entry  by  the  county  treasurer,  and  the  collection  thereof 
may  be  made  and  enforced  as  delinquent  taxes  are  enforced  against 
real  property. 

Source:  S.  L.  1971,  eh.  133,  §  1. 

1I.-33.1-02.  Resolution  for  improvements — Notice  and  hearing. — Up- 
on the  filing  of  the  petition  by  sixty  percent  of  the  affected  and  benefited 
property  owners  the  county  commission  may  declare  by  resolution,  the 
boundaries  of  the  area  to  be  affected  and  benefited  and  the  said  peti- 
tion must  bear  signatures  of  sixty  percent  of  the  property  owners  in 
the  area  so  aff"ccted  and  benefited.  The  county  commissioners'  resolu- 
tion shall  specify  the  improvements  to  be  made  and  the  estimated  cost 
thereof.  Within  ten  days  after  the  passing  of  such  a  resolution,  notice, 
by  mail,  shall  be  given  by  the  county  auditor  to  each  of  the  property 
o\vners  affected  and  benefited,  said  notice  to  provide  a  hearing  on  said 
resolution  within  thirty  days  of  the  date  of  mailing  said  notice.  At  the 
conclusion  of  the  hearing  so  called,  the  county  commissioners  shall 
affirm,  modify  or  vacate  the  previous  resolution. 

Source:   S.  L.  1971.  ch.  133,  §2. 


IMPKOVEMEiVTS  BY  Sl'KCIAL  ASSESSMENT  METHOD* 


Section 
40-22-01 


40-22-04 
40-22-05 


40-22-i;5 

40-22-14 
40-22-15 

40-22-1 G 

40-22-17 

40-22-18 

40-22-19 
40-22-20 

40-22-21 

40-22-22 

40-22-23 
40-22-24 


Power    of    mimicipalitu's    to 
defray     expense     of     im- 
provements by  special  as- 
sessments. 
Sewerage     system  —  Estnb- 
lishment,   maintenance, 
and    alteration — Vote    re- 
quired. 
Acquiring  property  for  .sew- 
ers,     water      mains      and 
water  supply  beyond  cor- 
porate limits. 
Discharge  of  sewage — Regu- 
lations governing. 
Condemnation    of    land    and 
rights  of  way  for  special 
improvements — Taking    of 
possession  —  Tiial  —  Ap- 
peal —  Vacation   of  judg- 
ment, 
ilimicipality  may  enter  into 
agreement    with    highway 
department  or  county  for 
certain  improvements. 
Keciuiremcnl.s  of  plans,  .spoc- 
ilx-:jtions,     and     estimates 
when  improvement  is  pav- 
ing   or    bcautification     of 
streets. 
Municipal  engineer  to  retain 
coiiy    of    plans,    specifica- 
tions, and  es<iinates — Sale 
of  copies. 
Plans,  .specifications,  and  cs- 
ti:nates    filed    in    ollice    of 
city  auditor. 
Resolution  declaring  im- 
jirovoments    necessary    — 
Exception    for    sewer    and 
water  mains — Contents  of 
resolution. 
Sewer     or    water    impi-o\'c- 
meiits  and  parking  lots  in 
municiiialilics  may  ho  paid 
for  by  .service  charges. 
Protest     against     resolution 
of    necessity — Sleeting    to 
hf>ar  protest. 
Protest   bar   to   proceeding — 
Invalid  or  insufficient  pro- 
tcst.s. 
Call      for     bids— Contents— 

Advoi-tising. 
Bid  to  bo  accompanied  by 
a  liond  or  certified  chock — 
Check  retained  upon  fail- 
ure of  bidder  to  contract. 
Bidder's  bond  —  Required — 

Amount. 
E.-'i'vCution    of    bidder's    '  lond 

— Artidavit  required. 
Conditions   of  bidder's   L  iiid. 
Bids  —  Filing  —  Sealin.;  — 
Endorsing  —  Opening  — 
Considering. 
Opening  of  bids — Bids  1j  be 
entered  on  minutes — !!  "inal 
action   on   bids   to   b.,   de- 
ferred. 
Petition  by  property  r  .vners 
to   have  paving  of     crtain 
material — Contents 
Rejection   of   bids — J  eadver- 
tising  for  bids  or    onstriic- 
tion  by  municipality  with- 
out contract. 
Determination     of     kind     of 
laving  after  bids  are  con- 


Section 

40-22-OG.l  Cities  with  a  population  of 
over  ton  thousand  may 
enter  into  agreement  with 
highway  department  or 
county  for  certain  in-.- 
provements — Repe.^led. 

40-22-07  Dispensing  with  preliinina:"- 
requirements  in  making 
improvements  in  conjunc- 
tion with  highway  depart- 
ment or  county — Repealed. 

40-22-08  Improvement  districts  to  be 
created. 

40-22-00  Size  and  fonn  of  improve- 
ment districts  —  Regula- 
tions governing. 

40-22-10  Plans  and  specifications  ro- 
quii-ed — Contents. 

40-22-11  Approval  of  plans,  specifica- 
tions, and  estimates — Ap- 
proval establishes  grade 
of  street. 


40-22-20  Engineer's  statement  of  es- 
timated cost  required  — 
Governing  Ijody  to  enter 
into  contracts. 
40-22-30  Contractor's  bond  —  Execu- 
tion— ASidavit  required. 
40-22-31        Conditions      of      contractor's 

bond. 
40-22-32       Ap])rovaI    of    bonds — Return 

of  bidder's  bond. 
40-22-33        Failure      to      execute      con- 
tractor's bond. 
40-22-34        Insufficiency    of   bonds— New 
bonds  required  —  Failure 
to  funiish. 
40-22-35       Execution  and  filing  of  con- 
tract. 
40-22-3G       Contracts  —  Conditions  and 

terms. 
40-22-37        Contractor  may  be  paid  dur- 
ing  progress   of   work. 
40-22-3S       Application     of    chapter    to 
watenvorks      and      water 
mains    —    Acquisition     of 
waterworks,  sewage  treat- 
ment  and    disposal   plants 
and  sewer  systems. 
40-22-39     Abbreviations,     letters,     or 
figures    may    be    used    in 
pi-oceedings    for    levy    and 
collection    of    special    as- 
sessments. 
40-22-40       City    auditor    to    keep    com- 
plete   record    of    impro\e- 
ments   —   Record    as   evi- 
dence. 
40-22-41       Validation— Repealed. 
40-22-42        Confirmation  of  certain  pro- 
ceedings for  city  and  vil- 
lage   improvements  —  Re- 
pealed. 
40-22-43        Defects   and   iregulavities   in 
improvement     proceedings 
are  not  fatal. 
40-22-44       Discontinuance   of  municipal 

parking  lots. 
40-22-45  Equalization  of  original  as- 
sessment. 
40-22-4G  Payment  of  outstanding 
warrants  —  Dejiosiis  of 
surplus  in  general  fund  — 
General  fund  liable  for 
any  outstanding  warrants. 


ll 
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Section  Section  . 

40-22-01     Power  ot  municipalities  to  dc-      40-22-18 
fray    expense    of    improve- 
ments by  specinl  assessments. 

40-22-01.1  Restoration    of    certain    prop- 
erty   damngcd    in   ncoJ    con-      40-22-19 
trol   —   Special   asse.<^smer:3 
for  costs.  40-22-20 

40-22-09  Size  and  form  of  improvement 
districts  —  Regulations  fjov- 
eming. 

40-22-10     Engineer's  report  required  —      40-22-24 
Contents. 

3^1-22-11    Approval    of   plans,    specifica- 
tions, and  estimates  —  Ap-      40-22-35 
proval   establishes   grade   of 
street.  40-22-36 

40-22-15    Resolution   wcclaring:  improve- 
ments   necessary   —   Excep-      40-22-37 
tion    for    sewer    and    water 
mains  —  Contents  of  resolu- 
tion. 

*Only    §§    A0-22-01-,    40-22-05,    40- 

40-22-09  are  reproduced 


Protest  bar  to  proceeding  — 
Invalid  or  insufficient  pro- 
tests —  Payment  of  costs  — 
Tax  levy. 

Call  for  bids  —  Contents  — 
Advertising. 

Bid  to  be  accompanied  by  a 
bond  —  Bond  retained  upon 
failure  of  bidder  to  contract 

— Amount  of  bond. 

Bids  —  Filing  —  Sealing  — 
Endorsing  —  Opening  — 
Considering. 

Execution  and  filing  of  con- 
tract. 

Contracts  —  Conditions  and 
terms. 

Contractor  shall   be  paid  dur- 
ing progress  of  work  —  Re- 
tainage — Fi'ilurc    to    pay  — 
Rate  of  interest. 
-22-06,    40-22-08,    and 


40-22-01.     Power  of   municipalities   (o  defray  expense   of   improve 

menls  by  special  assessments. — Any  municipality,  upon  complying  wjt'r 

tne  provisions  of  this  chapter,  may  defray  the  expense  of  any  or  ail 

of  the  following  types  of  improvements  by  special  assessments; 

il9Z«L  AStSIfii^Na;.  i     T^e  construction  of  a  water  supply  system,  or  a  sewerage  systc-n-.. 

or  both,  or  any  ijart  thereof,  or  any  improvement  thereto  or 

extension  or  replacement  thereof,  including-  the  construction  an. I 

erection  of  wells,  intakes,  pumping  stations,  settling  basins,  tll- 

[  tration  plants,  standpipes,  waier  towers,  reservoirs,  water  main?. 

■  sanitary  and  storm  sewer  mains  and  outlets,  facilities  for  tho 

treatment  and  disposal  of  sewage  and  other  municipal,  industrial 

j  and  domestic  wastes,  and  all  other  appurtenances,  contrivances 

I  and  structures  used  or  useful  for  a  complete  water  supply  and 

_.     sewerage  system : 
;  2.    The  improvement  of  the  municipal  street  system  and  any  part 

'  thereof,  including  any  one  or  more  of  the  processes  of  acquisitior., 

opening,  widening,  grading,  graveling,  paving,  rcpaving,  surf;;c- 
;  ing  with  tar,  asphalt,  bituminous  or  other  appropriate  materir.!. 

i  resurfacing,  resealing,  and  repairing  of  any  street,  highway,  avc- 

i  nue,  alley,  or  public  place  within  the  municipality,  and  the  con- 

I  struction  and  reconstruction  of  overhead  pedestrian  bridges,  r*-'- 

destrian  tuhnols.'  storm  sewers,  curbs  and  gutters,  sidewalks,  aiul 
1  service  connections  for  water  and  other  utilities,  and  the  insti-.iia- 

^  tion,  operation,  and  maintenance  of  street  lights  and  ail  typos  <'l' 

'■  decorative  street  lighting,' including  but  not  restricted  to  Christ- 

mas street  lighting  decorations : 

3.  Tne  improvement  of  boulevards  and  other  public  places  by  the 
planting  of  trees,  the  construction  of  grass  plots  and  the  sowincr 
of  grass  seed  therein,  and  the  maintenance  and  presej-vation  o: 
such  improvements  by  the  watering  of  such  trees  and  grass,  the 
cutting  of  such  grass,  and  the  trimming  of  such  trees,  or  othei-- 
wise  in  any  manner  which  may  appear  necessary  and  proper  to 
the  governing  body  of  the  municipality; 

4.  The  acquiring  of  the  necessary  land  and  easements  and  the  con- 
struction of  the  necessary  works,  within  and  without  the  munici- 
pality, for  flood  protection  of  properties  within  the  municipaJity ; 
and 

5.  The  acquiring  or  leasing  of  the  necessary  property  and  ease- 
ments and  the  construction  of  parking  lots,  ramps,  garages,  and 
other  facilities  for  motor  vehicles. 

In  planning  an  improvement  project  of  a  type  specified  in  any  one  of 
the  foregoing  subsections,  the  governing  body  may  include  "in  such 
plans  any  and  all  items  :>f  work  and  materials  which  in  its  judgmei 
are  necessary  or  reason  ibiy  incidental  to  the  completion  of  an  im 
provement  project  of  sue!  type. 

Source:   N.D.C.C;  S.  L.  19  1,  ch.  400,      LcRislative  Authority. 
•^*  The  lefrislature,  in  the  exercise  of  it 

Constitutionality.  general   powers,   may  direct,   subject    t- 

constitutional  restrictions,  that  the  co>- 


This  chapter  is  constitiiti<  n.il.    Fisher 
r.  C.ty  of  Mmot.  188  N\V  2i  715.  property  hcnentted.  and  this  power  r, 

bo  delcBatcd  to  irmnicipalities.    Fisher 


of  local  improvements  he  assessed  uv" 
property  benefitted,  and  this  pc 
bo  delcRatcd  to  mimicipalities. 
City  of  Minot,  168  N\V  2d  745. 


40-22-05.     Condemn.iiion  of  land  and  rij,'h(s  of  way  for  special  im- 
provements— Taivinfi  of  possession — Trial — Appeal — Vacation  of  judg- 
went. — Whenever  property  required  to  make  r.ny  improvement  author- 
ized by  this  chapter  is  to  be  taken  by  condemnation  proceedings,  the 
court,  upon  request  by  resolution  of  the  goveniing  body  of  the  munici- 
pality making  such  improvement,  shall  call  a  special  term  of  court 
for  the  trial  of  such  proceedings  and  may  summon  a  jury  for  such  trial 
whenever  necessary.    Such  proceedings  shall  b°  instituted  and  prose- 
cuted in  accordance  with  the  provisions  of  chapter  32-15,  except  that 
when  the  interest  sought  to  be  acquired  is  a  right  of  way  for  the 
opening,  laying  out,  widening,  or  enlargement  of  any  street,  highway, 
avenue,  boulevard,  or  alley  in  the  municipality,  or  for  the  laying  of 
any  main,  pipe,  ditch,  canal,  aqueduct  or  flume  for  conducting  water, 
storm  water,  or  sewage,  whether  within  or  without  the  municipality, 
the  municipality  may  make  an  offer  to  purchase  such  right  of  way  and 
may  deposit  the  amount  of  such  offer  with  the  clerk  of  the  district 
court  of  the  county  wherein  the  right  of  way  is  located,  and  may  there- 
upon take  possession  of  such  right  of  way  forthwith.   Such  offer  shall 
be  made  by  resolution  of  the  governing  body  of  the  municipality,  a 
copy  of  which  shall  be  attached  to  the  complaint  filed  with  said  clerk 
of  court  in  accordance  with  section  32-15-18.    The  clerk  shall  immedi- 
ately notify  the  owner  or  owners  ^l  the  land  wherein  the  right  of  way 
is  located  of  such  deposit,  by  causing  a  notice  to  be  appended  to  the 
summons  when  served  and  published  in  said  proceedings  as  provided 
in  sections  32-15-08  to  32-15-11,  stating  the  amount  deposited  or  agreed 
in  such  resolution  to  be  deposited.    The  owner  may  thereupon  appeal 
to  the  court  by  filing  an  answer  to  the  complaint  in  the  manner  pro- 
vided in  chapter  32-15,  and  may  have  a  jury  trial,  unless  a  jury  be 
waived,  to  determine  the  damages.    Howevei-,  upon  due  proof  of  the 
service  of  said  notice  and  summons  and  upon  deposit  of  the  aggregate 
sum  agreed  in  said  resolution,  the  court  may  without  further  notice 
make  and  enter  an  order  determining  the  municipality  to  be  entitled 
to  take  immediate  possession  of  the  right  of  way.   In  the  event  that 
under  laws  of  the  United  States  proceedings  for  the  acquisition  of  any 
right  of  v/ay  ai-e  required  to  be  instituted  in  or  removed  to  a  federal 
court,  such  proceedings  may  be  taken  in  such  court  in  the  same  manner 
and  with  the  same  effect  as  herein  provided :  and  the  clerk  of  the 
district  court  of  the  county  wherein  the  right  of  way  is  located  shall 
perform  any  and  all  of  the  duties  herein  .«!et  forth,  if  and  to  the  extent 
that  he  is  directed  so  to  do  by  such  federal  court.    Such  proceedings 
shall  be  determined  as  speedily  as  practicable.   An  appeal  from  a  judg- 
ment in  such  condemnation  proceedings  shall  be  taken  within  sixty  days 
after  the  entry  of  the' judgment,  and  ruch  appeal  shall  be  given  prefer- 
ence by  the  supreme  court  over  all    >ther  civil  cases  except  election 
contests.    No  final  judgment  in  such  c  )ndemnation  proceedings  award- 
ing damages  to  property  used  by  a  rainicipality  for  street,  sewer,  or 
other  purposes  shall  be  vacated  or  .sec  aside  if  the  municipality  shall 
pay  to  the  defendant,  or  shall  pay  into  court  for  the  defendant,  in  cash, 
.the  amount  .-^o  awarded.  The  municii):  lity  m.iy  levy  special  assessments 
to  pay  ail  or  any  part  of  .such  judgnont  and  at  the  time  of  the  next 
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annual  tax  levy,  may  levy  a  general  tax  for  the  payment  of  such  part 
of  the  judgment  as  is  not  to  be  paid  by  special  assessment.  For  the 
purpose  of  providingr  funds  for  the  payment  of  such  judgment,  or  for 
the  deposit  of  the  amount  ofleved  for  purchase  of  a  ripht  of  way  as 
hereinabove  provided,  the  municipality  may  issue  warrants  on  the  fund 
of  the  improvement  district  as  provided  in  section  40-24-19.  in  antici- 
pation of  the  levy  and  collection  of  special  assessments  and  of  any 
taxes  or  revenues  to  be  appropriated  to  such  .fund  in  accordance  with 
the  provisions  of  this  title.  Such  warrants  may  be  issued  upon  the 
commencement  of  said  proceedings  or  at  any  time  thereafter.  Upon 
the  failure  of  the  municipality  to  make  payment  in  accordance  with 
this  section,  the  judgment  in  the  condemnation  proceedings  may  be 
vacated. 


Source:  S.  L.  1905,  ch.  62,  §  174;  R.  C. 
1905,  §2812;  C.  L.  1913,  §3737;  R.  C. 
1943,  §40-2205;  S.  L.  1961,  ch.  274,  §  1. 

Manner  of  Payment. 

Fact  that  the  city  did  make  and  le\-y 
a  special  assessment  within  the  time  re- 
quired and  did  issue  city  warrants  there- 
for did  not  frrant  to  it  any  authoiily 
to  evade  the  mandatory  constitutio.al 
provision  that  payment  in  eminent  do- 
main proceedings  must  i)c  made  in 
money,  citlier  in  court  or  to  the  owner. 
City  of  Minot  v.  Olson,  42  ND  246,  173 
NW  458. 

Decision  under  Prior  Law. 

Under  soction  14  of  the  state  consti- 
tution, it  is  not  proper  to  require  prop- 
erty owner  wliosc  land  is  taken  under 
this  statute  to  receive  a  city  warrant  in 
payment  or  to  be  compelled  to  wait  un- 
til such  time  in  the  future  as  a  special 
assessment  niigrht  lie  collected  in  cash. 
City  of  Minot  v.  Olson,  42  ND  246,  173 
NW  458. 


Collateral  References. 

Eminent  DomainC=9,  12  et  seq. 

26  Am.  Jur.  2d,  Eminent  Domain,  §  27 
et  seq. 

29  C.  J.  S.  Eminent  Domain,  §§  21,  29 
et  seq. 

Public  benefit  or  convenience  as  dis- 
tinguished from  use  by  public  as  ground 
for  exercise  of  power  of  eminent  domain, 
54  ALR  7. 

Interstate  character  of  use  to  which 
property  taken  is  to  be  devoted  as  af- 
fecting power  of  eminent  domain,  90 
ALR  1032. 

Housing  and  slum  clearance,  130  ALR 
1076;  172  ALR  970. 

Condemnation  of  materials  for  high- 
ways, 172  ALR  131. 

Off-street  public  parking  facilities,  8 
ALR  2d  394. 

Power  to  condemn  abutting  owner's 
light  of  access  to  limited  access  highway 
or  street,  43  ALR  2d  1073. 

Validity,  construction,  and  effect,  of 
statutes  authorizing  eminent  domain  for 
urban  redevelopment  by  private  enter- 
prise, 44  ALR  2d  1420. 


40-22-OG.  Municipality  may  enter  into  agreement  with  highway  de- 
partment or  county  for  certain  improvements. — Any  municipality  in  this 
state,  through  its  governing  body,  may  enter  into  an  agreement  with 
the  highway  department  of  the  state  of  North  Dakota,  or  with  the  board 
of  county  commissioners  of  the  county  in  which  such  municipality  is 
located,  or  both,  for  the  improvcm  -r.t  of  streets,  sewer.s,  and  water 
mains,  or  of  any  of  such  facilities,  uui  or  the  terms  of  which  the  contract 
for  such  work  is  to  be  let  \iy  the  st.  .to  highway  department  or  by  the 
board  of  county  commi.ssioners,  or  b>  both  jointly,  and  for  thi.s  i)urpose 
may  create  a  special  imiirovemont  district  or  districts.  No  such  agree- 
ment sliall  be  entered  into  until  and  unless  the  governing  Jjody  certifies 
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that  they  have  obtained  authority  in  accordance  with  this  section  to 
issue  improvement  warrants  to  finance  the  amount  that  the  municipality 
will  be  obligated  to  pay  thereunder,  over  and  above  the  amount  of 
any  bonds  which  have  been  voted  and  any  other  funds  which  are  on 
hand  and  properly  available  for  such  purpose.  If  any  portion  of  the 
cost  is  to  be  piiid  by  tlie  levy  of  special  assessments,  the  governing 
body  shall  by  resolution  declare  the  necessity  of  the  improvement, 
setting  forth  its  general  nature,  the  approxiniate  amount  or  fraction 
of  the  cost  which  the  municipality  will  be  obligated  to  pay  under  the 
agreement,  and  the  fact  that  this  am.ount,  or  such  lesser  amount  as 
the  governing  body  may  specify,  is  proposed  to  be  paid  by  the  levy 
of  special  assessments  upon  property  determined  to  be  benefited  by  the 
improvement.  Any  portion  of  the  cost  for  which  the  municipality  is 
obligated  and  which  is  not  assessed  upon  benefited  property  or  paid 
from  other  funds  may  be  agreed  to  be  paid  by  general  taxation  of  all 
the  ta.xable  property  in  the  municipality,  if  approval  for  the  incurring 
of  such  debt  is  obtained  and  provision  for  the  payment  thereof  is  made 
in  accordance  with  section  40-2  i-10.  The  resolution  of  necessity  shall 
be  published  once  each  week  for  two  consecutive  weeks  in  the  official 
ncAvspaper  of  the  municipoiity  and  protests  may  be  filed  and  their 
,  sufficiency  to  bar  the  improvement  shall  be  determined  in  accordance 
with  sections  40-22-lG  to  40-22-lS,  inclusive;  except  that  if  under  the 
terms  of  the  resolution  of  necessity  the  portion  of  the  cost  of  the 
project  to  be  assessed  upon  benefited  property  does  not  exceed  twenty- 
five  percent  of  the  total  cost  to  be  paid  by  the  highway  department 
or  county  and  municipality,  written  protests  by  the  oAvners  of  seventy- 
five  percent  of  the  property  liable  to  be  assessed  for  the  improvement 
shall  be  required  to  bar  further  i)rocecdings  with  reference  thereto.  In 
districts  created  under  this  section  the  governing  body  may  dispense 
with  all  requirements,  other  than  those  herein  stated,  preliminary  to 
the  construction  of  an  improvement  by  the  special  assessment  method, 
including  the  preparation  and  approval  of  plans  and  specifications, 
advertisement  for  bids,  and  execution  of  contracts  and  bonds.  At  any 
time  after  the  period  for  filing  protests  has  expired  and  the  protests 
filed,  if  any,  have  been  heard  and  determined  to  be  insufficient,  the  gov- 
erning botly  may  issue  warrants  on  the  fund  of  the  improvement  in 
the  total  amount  for  which  the  municinaiity  is  obligated  under  the 
agreement,  and  may  cause  to  be  certified  to  the  special  assessment 
commission  that  portion  of  the  cost  to  be  borne  by  the  properly  owners 
within  the  district,  and  the  assessment  of  such  amount  may  be  made 
and  such  warrants  may  be  issued  as  in  other  cases  provided  for  in 
chapters  40-2J  and  40-21. 

Source:  S.  1,.  19-11.  ch.  203,  §  1:  R.  C. 
1943,  §-10-220G;  S.  L.  1963,  ch.  294,  §1; 
19G7,  ch.  330,  §  1. 

40-22-OG.l.  Cilie.s  willi  a  popuialio  \  of  over  (en  thousand  may  enter 
into  agrecnu-nt  with  highway  (lc;«:>rln  ..Mit  or  county  for  cvrtnin  improve- 
ments.—Repealed  by  S.  L.  19G3.  ch,  101,  §  2,  , 
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40-22-07.  Dispensins:  with  preliminary  requirements  in  making  im- 
provements in  conjunction  with  highway  department  or  county. — Re- 
pealed by  S.  L.  1963.  ch.  294,  §  2. 

40-22-08,  Improvement  districts  to  be  created.— For  the  purpose  of 
making:  an  improvement  project  of  one  of  the  types  specified  in  sec- 
tion 40-22-01  and  defraying  the  cost  thereof  by  special  assessments, 
a  municipality  may  create  water  districts,  sewer  districts,  vvater  and 
sewer  districts,  street  improvement  districts,  boulevard  improvement 
districts,  flood  protection  districts,  and  parking  districts,  and  may  ex- 
tend any  such  district  when  necessai-y.  The  appropriate  special  im- 
provement district  may  be  created  by  ordinance  or  resolution.  The 
district  shall  be  designated  by  a  name  appropriate  to  the  type  of  im- 
provement for  the  making  of  which  it  is  created,  and  by  a  number 
distinguishing  it  from  other  improvement  districts.  Nothing  herein, 
however,  shall  prevent  a  municipality  from  making  and  financing  any 
improvement  and  levying  special  assessments  therefor  under  any  alter- 
nate procedure  set  forth  in  this  title. 

Source:  S.  L.  1897,  ch.  41,  §5  1,  4,  8; 
1899,  ch.  42,  §§  1,  4;  R.  C.  1899,  s§  232Cf, 
232CU,  232Cx;  S.  L.  190r).  ch.  62,  §5  137, 
141;    R.    C.    1905.    §§2772,    277C;    S.    L. 


cietion  in  dcterminin;j  the  area  of  a  pro- 
posed improvement  district,  but  it  is 
contemplated  that  they  should  exercise 
ju'.'gmcnt  and  discretion  in  so  doin?. 
-MercJiants'  Nat.  Bank  of  Farc-o  v. 
City  of  Devils  Lake,  42  ND  445,  173  NW 
748. 
/riie  discretion  of  the  board  of  city 
commissioners  as  to  the  pavinpr  of 
streets  is  not  subject  to  restraint  by  .i 
Validation  of  procceclin,:;s  taken  prior      court  of  equity.  HufTord  v.  Fl>-nn,  48  ND 


1911.  ch.  70,  §§  1,  3:  1913,  ch.  74,  5?  1.  3; 
C.  L.  1913,  §§3698,  3702;  R.  C.  19::, 
§40-2208;  S.  L.  1949,  ch.  267,  §2;  1957 
Supp.,  §40-2208;  S.  L.  1959,  ch.  30G.  §2. 

Cross-Refcrciice. 


to  March  7,  1955  by  cities  over  ten 
thousand  for  creation  of  improvement 
districts,  notwitlistanding'  certain  de- 
fects, see  §  1-OG-OG. 

Amount  of  Benefits. 

The  amount  of  benefits  resultinp  from 
the  improvement  is  a  question  of  fact, 
and,  assuming:  that  there  has  been  a 
hearing  tliereon,  the  decision  of  the 
special  assessment  board  is  final.  Ellison 
V.  City  of  La.Mourc,  30  ND  43,  151  NW 


Discretion  of  City  Commissioners. 

The  size  and  tlie  fonn  of  a  special 
assessment  district  is  a  matter  to  be 
decided  entirely  by  the  city  council,  after 
consultation  with  the  city  cnpineer. 
Robertson  Lbr.  Co.  v.  City  of  Grand 
Porks.  27  ND  55C,  147  .V\V  249. 

The  city  council  or  ccinmission  i.s  au- 
t]iurized  to  determine  upon  the  noi-ossily 
for  the  construction  or  alti'ratioii  of  m;\v- 
er."»  in  the  city.  .McKonzie  v.  City  of 
Mand.on,  35  ND  107,  100  NW  S52. 
'-■  The  city  authorities  have  a  wide  dis- 


33,  182  NW  841. 
Jurisdictional  Prerequisite. 

Before  a  public  improvement  which  is 
to  be  paid  for  by  special  assessments 
may  be  undertaken,  an  improvement  dis- 
trict must  be  created  as  a  jurisdictional 
I)rcrequisite.  Merchants'  Nat.  Bank  of 
Far.cro  v.  City  of  Devils  Lake,  42  ND  445, 
173  NW  748;  Boynton  v.  Board  of  City 
Comrs.  of  Minot,  54  ND  795,  211  NW 
441. 

If  a  specal  assessment  district  is  not 
created  before  the  niakir.?  of  a  public 
improvement,  special  assessments  levied 
for  the  payment  of  the  improvement  are 
invalid.  Minneapolis,  St.  P.  &  S.  S.  M. 
Ry.  Co.  v.  City  of  Jlinot,  51  ND  313. 
199  NW  875.  37  ALR  211. 

The  statutes  ^rantin^  cities  the  power 
to  widen,  pave,  and  otherwise  improve 
.street.!  and  avenue;?  are  raandatory  and 
r.  )t  mt  rely  directory.  The  provisions 
I  'e:;<rilie  llie  method  of  ji.-ocediiro  to 
b?  followed  and  nnist  lie  strictly  oli- 
s  rvi'.!.  Murpliy  v.  City  of  Bi.sniarck,  100 
i:W  2d  035,043. 


40-22-09.  Size  and  form  of  improvement  districts — Regulations  gov- 
erning.— Any  improvement  district  created  by  a  municipality  may  em- 
brace two  or  more  separate  property  areas.  Each  improvement  district 
shall  be  of  such  size  and  form  as  to  include  all  properties  u'hich  in  the 
judgment  of  the  governing  body,  after  consultation  with  the  engineer 
planning  the  improvement,  will  be  benefited  by  the  construction  of  the 
improvement  project  which  is  proposed  to  be  made  in  or  for  such 
district,  or  by  any  portion  or  portions  of  such  project.  A  single  district 
may  be  created  for  an  improvement  of  the  tj^je  specified  in  any  one 
of  the  subsections  of  section  40-22-01.  notwithstanding  any  lack  of  uni- 
formity among  the  types,  items,  or  quantities  of  work  and  materials  to 
be  used  at  particular  locations  throughout  the  district.  The  jurisdiction 
of  a  municipality  to  make,  finance,  and  assess  the  cost  of  any  improve- 
ment project  shall  not  be  impaired  by  any  lack  of  commonness,  unity, 
or  singleness  of  the  location,  purpose  or  character  of  the  improve- 
ment, or  by  the  fact  that  any  one  or  more  of  the  properties  included 
in  the  district  is  subsequently  determined  not  to  be  benefited  by  the 
improvement,  or  by  a  particular  portion  thereof,  and  is  not  assessed 
therefor.  There  may  be  omitted  from  a  water  or  sewer  district,  in  the 
discretion  of  the  governing  body,  properties  within  the  corporate  limits 
which  are  benefited  by  the  improvement  therein  but  do  not  abut  upon 
a  water  or  sewer  main,  without  prejudice  to  the  right  and  power  of  the 
municipality  subsequently  to  assess  such  properties  to  the  extent  and 
in  the  manner  pennitted  by  law.  The  governing  body  may  by  resolution 
enlarge  an  improvement  district  in  which  an  improvement  is  proposed  or 
under  construction  upon  receipt  of  a  petition  therefor  signed  by  the 
owners  of  three-fourths  of  the  area  to  be  added  to  the  district. 

Source:    N.D.C.C;  S.  L.  1971.  ch.  402, 
§1. 
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40-34-05 

40-34-06 
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CHAPTER  40-31 
SEWAGE  AND  GARBAGE  DISPOSAL 


Disposal  of  garbapc  or  sew- 
age  in  municipalities— Ac- 
quirin/r  land. 
1     Municipalities     to     maintain 
sanitaiy  conditions  on  cer- 
tain roads— E.xcoption. 
Jletliods    of    defraying    cost 
of  sewage  or  Rarbage  dis- 
posal iniprove-r.ents 
Mortgages     and      -lortgage 
bonds— Issuance   over  debt 
limit— Not  general   obliga- 
tions—Vute  required  to  is- 
sue—Conditions. 
Bond.s  may  be  is.sued  by  mu- 
nicipality—Tcnn    of    bonds 
— Determining  conditions 
Supervision    and    control    of 
plant— Rules    and     regula- 
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d  specifications. 

'"on     tr     i~i"j  'ov; 


jdy  oi  any  city  may  by  ret^oiucions  create  a  special  inipi-ov 
trict,  order  and  approve  plans  and  specifications,  determi:.  • 
ssity,  advertise   a  '   ';o   contracts,   issue  special   ir.\- 

it  warrants  and  vy  special  assessments  for  the 

.ent  of  one  or  mor  ihin  its  centi-al  business  distncr 

to  be  rtg-ulated  rnd  i^-i'Tintaiaed  as  a  aiall  for  primarily  pedestrian  use, 
in  the  manner  and  upon  the  terms  and  conditions  set  forih  in  chapters 

40-22  to  40-27  of  the  Jsort^  n„,-„.,,  -,„<. n.-,^   except  as  othenvis; 

provided  in  this  chapter. 

Source:  S.L.  1967,  ch.  343,  5'  122-428,    <;56-.l'37,    5E-- 
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276,  278,  280,  2SS, -:05-i- 
38  Am.   Jur.,   Jlunir- 

40-62-02.     DcLrrrJiiacioii  of  necessity. — ^The  resolutio 

the  necessity  of  the  improvement  shall  designate  the  por. 

to  be  included  within  the  mall  and  shall  .^tate  the  rea; 

why  such  desij^nation  is  deemed  necessary.   It  is  recos 

policy  that  such  necessity  may  exist  in  a  city  of  substant; 

or  more  of  the  following  reasons:  " 

•  1.    Increases  in  population  and   in  automobile  usage 

de  conditions  of  ti-aflic  congestion  in  the  cc 

uring  i)art  or  all  of  normal  business  hou; 

2.     „ J  unlimited  use  of  the  designated  street  oi  o... 

constitute  a  hazard  to  the  safety  of  pedestrians  and  may 
jieopsRary  movement  of  police  and  fire  equipment,  ambuin^- 
n-gcncy  vehicles. 
£  a-eets  may  be  improved  to  their  maxinn 

„.: — ,,,  „  and  roadway  purposes,  and  may  be  incai)a^i>:.  vx  ...  ,  _ 


CITY  PEDESTRIAN  MALL  IMPROVEMENTS  40-62-03 

widening:  without  taking  buildings  and  improvements  or  substan- 
tially impeding  the  movements  of  pedestrians  using  the  facilities 
of  the  central  business  district. 

4.  Orderly  plans  for  urban  renewal,  rehabilitation  and  redevelopment 
may  require  or  may  be  facilitated  by  such  an  improvement. 

5.  Pedestrian  use  may  be  the  highest  anj  best  use  of  such  streets, 
and  the  limitation  of  the  use  thereof  by  vehicles  may  be  in  the 
best  interest  of  the  city  and  of  the  optimum  benefit  to  the  prop- 
erties in  the  improvement  district,  if: 

a.  Reasonably  convenient  alternate  routes  exist  for  vehicles  go- 
ing through  the  central  business  district  to  other  parts  of  the 
city  and  the  state ;  and 

b.  The  designated  streets  are  not  federal,  state  or  county  high- 
ways, or,  if  they  are,  the  making  of  the  improvement  is  con- 
ditioned upon  the  relocation  of  such  highways  in  the  manner 
provided  by  law;  and 

c.  Properties  abutting  on  the  designated  streets  can  reasonably 
and  adequately  receive  and  deliver  merchandise  and  materials 
either  from  other  streets  or  alloys,  or  by  providing  for  lim- 
ited use  of  the  designated  streets  for  this  purpose. 

Source:  S.  L.  1967,  ch.  343,  §  2. 

40-62-03.  Plans  and  specifications.  —  The  plans  and  specifications 
shall  provide  for  improvement  of  the  designated  streets  in  a  manner 
designed  for  use  ))rimarily  for  the  free  movement,  safety,  convenience, 
and  enjoyment  of  pedestrians,  whether  or  not  part  of  the  mall  is 
made  available  for  emergency  or  other  permitted  vehicles.  A  mall 
improvement  may  ])rovide  for  and  include  space  for  seating,  cafe 
tables,  shelters,  trees,  flower  i)lantings,  sculptures,  newsstands,  tele- 
phone booths,  traffic  signs,  kiosks,  fire  hydrants,  street  lighting,  oraa- 
mental  lights,  trash  receptacles,  display  cases,  marquees,  awnings, 
canopies,  overhead  and  underground  radiant  heating  devices,  walls, 
barriers,  and  all  such  other  fixtures,  equipment,  facilities,  and  ap- 
purtenances as  will  in  the  governing  body's  judgment  enhance  the 
free  movement,  safety,  convenience,  and  enjoyment  of  pedestrians  and 
benefit  the  adjoining  properties  and  the  central  business  district  and 
the  city.  Sidewalks  may  be  constructed  of  concrete,  bricks,  asphalt 
tiles,  blocks,  granite  sets,  or  such  other  materials  or  combinations  of 
materials  as  the  goveming  body  may  api)rove.  The  governing  body  may 
in  its  discretion  narrow  any  roadw  ly  to  be  kept  and  maintained  in  the 
mall,  may  cause  any  street  vaults  1  o  bo  reconstructed  or  removed,  may 
construct  crosswalks  at  any  point  within  or  at  the  ends  of  blocks, 
and  may  cause  any  roadway  to  cirve  and  meander  within  the  limits 
of  the  street,  if  (loomed  desirable  to  enhance  the  uaolulncs.s  or  ap- 
pearance of  the  mall,  regardless  of  any  nonuniformity  of  street  width 
or  any  cui-vc  or  absence  of  cui*ve  ii   the  center  line  of  the  street. 

Source:  S.  L.  1907,  cli.  3»3,  §  3. 


nd  regulate. — ^Upon  hf 
roperty  within  the  imp. 

time  and  ir.  the  ;ni.aner  provided  by  law,  if  the  gov- 

lall  determine  the  protests  to  be  insufficient,  it  may 

^   ''-;ii)rovement  as  in   the  case  of  other  special   im- 

that  before  so  proceeding  a  certified  transcript 

:3cessity  shall  be  Tsz-.rds-^.  fr  f^.e  office  of  the  reg- 

y  person  aggrieve  ;eal  therefrom 

of  the  county  v^;  :_fter  such  re- 

.-.  -....,,   „..  the  ground  that  of  the  mall  in 

:e  with  the  resolution  will  i  ma  arbitrarily  ob- 

-  '.■'iiblic  use  of  and  interest  ir  .-d  street  or  streets, 

solution  has  been  ;iianner  contrary  to  law. 

:^  the  establishr.''  '  or  the  improvement  of 

I'.ny  portion  therec:.  --_  _    . :f  such  mall,  or  any  limi- 

the  use  thereof  by  vehicles,  the  city  and  the  governing  boc'^ 
"n  at  all  times  their  police  powers  and  other  powers  and  righ 
-reto,  and  no  such  action  shall  const." 
%  of  any  portion  of  a  city  street. 


•n:'a-ov-}:nenl,  v/hen  esLabiisaed  in  the  ni;:nnar 
iclude  jurisdiction  to  establish  by  ordinance  r.- 
„...^   .„   ....__   amend  reasonable  regulations  for  the  use  of  th^  ...^.., 
conic:LTning  to  the  following  provisions: 

1.     Vehicles  shall  be  permitted  to  cross  the  mall  at  all  street  inter- 
w'cept  those  of  two  streets  each  forming  part  of  the 

2  :.s  and  occupants  of  all  properties  abutting  upon  the 

:h  have  access  to  no  other  street  or  alley  for  delivery 
of  merchandise  and  materials  shall  be  pei-mittcd  to  use 
:uring  such  days  and  hours,  which  need  ru. 
Jays  or  hours,  and  in  such  manner  and 

■he  governing  body  shall  find  to  be  reason,,...,.  -.....; 

urpose  and  to  be  possible  without  interfering  with  use- 
rians  and  by  emergency  and  other  vehicles  for  which 
mitted. 
I  ations   may  permit  use  for  any  purpose  or  activity 
:  enhance  the  freedom  of  movement,  safety,  convenience 
ont  of  pedestrians,,  including  but  not  limited  to,  scat- 
■ilk  cafes,  displays  r  f  merchandise,  exhibits,  advertising, 
'  -^-i.sit,  transit  st  ips  and  shelters,  newsstands,  plant- 
protection  f  n  ni  the  elements,  emergency  vehicles, 
.Ire  equi|)mont 
^-  .iijig  body   may  '   jilan   proparod   by   city 
consultants,  im  e  location  and  distribu- 
w..ia  the  mall  of  fi,.  .,.....,   ...,■•--    — ^-;.--^..    i-.n-.. 


CITY  PEDESTRIAN  MALL  IMPROVEMENTS  40-62-07 

control  devices,  trees,  flowers,  lisrhting  or  heating  facilities,  and 
any  other  equipment  or  lu-opertics  placed  or  installed  in  the  mall, 
whether  owned  by  the  city  or  others,  and  may  license  and  reg- 
ulate the  operation  and  maintenance  thereof;  and 
5.  Any  furniture,  structure,  facility,  or  use  located  or  permitted 
pursuant  to  such  a  plan  shall  not,  by  reason  of  such  location  or  use. 
be  deemed  a  nuisance  or  unlawful  ob^'truction  or  condition,  and 
neither  the  city  nor  any  user  acting  under  permit  shall  be  li- 
able for  any  injury  to  i)erson  or  property  therefor  unless  directl\- 
caused  by  its  own  negligence  or  that  of  its  emploj'ees  in  the  con- 
struction, maintenance,  or  operation  of  such  furniture,  structure, 
facilitj',  or  use. 

Source:  S.  L.  1967,  ch.  343,  §  5. 

40-62-06.  Maintenance  and  improvement. — A  pedestrian  mall  estab- 
lished pursuant  to  this  chapter  may  be  maintained  and  the  cost  of 
such  maintenance  may  be  paid  by  all  means  pennitted  by  law  for  other 
streets.  The  governing  body  may  also  annually  cause  an  estimate  to  be 
made  of  the  probable  cost  of  such  maintenance  during  the  current  fiscal 
year,  in  e.xcess  of  the  cost  of  maintenance  of  streets  of  similar  length, 
width,  and  location  not  used  as  a  mall,  and  may  assess  such  e.xcess 
cost  of  maintenance  on  properties  within  the  improvement  district, 
provided  that  such  assessments  shall  not  e.\ceed  the  special  benefits 
determined  to  be  received  by  said  properties  from  such  maintenancp. 
The  assessment  list  approved  by  the  govcniing  body  shall  be  filed  in 
the  office  of  the  city  auditor,  who  shall  mail  to  the  street  address  of 
each  lot  and  parcel  proposed  to  be  assessed,  and  to  such  other  address 
as  may  be  requested  in  writing  by  the  owner  or  occupant  of  any  such 
lot  or  parcel,  a  notice  stating  the  amount  proposed  to  be  assessed  upon 
such  lot  or  parcel,  and  that  any  objection  thereto  may  be  made  in 
writing  filed  with  the  city  auditor  on  or  before  a  specified  date,  not  less 
than  twenty  days  after  such  mailing,  on  which  date,  at  a  time  and 
place  specified  in  the  notice,  the  governing  body  will  consider  all  ob- 
jections. At  this  meeting,  or  any  adjournment  thereof,  the  governing 
body  shall  review  all  assessments  and  hear  all  persons  desiring  to  be 
heard,  and  may  amend  the  assessments  in  such  manner  as  it  shall  de- 
termine to  be  just  and  reasonable,  and  may  confu-m  the  same  and  direct 
the  assessment  list  to  be  filed  u-ith  the  county  auditor,  and  the  assess- 
ments made  therein  to  be  extended  upon  the  tax  lists  of  the  city  for 
the  current  year  and  collected  with  interest  and  penalties  as  general 
taxes  are  collected  and  paid  over  to  the  city  treasurer  and  i)laccd  by 
him  in  a  special  fund  to  be  used  only  for  the  purpose  of  current, 
reasonable  and  necessary  expen  ;es  of  the  operation  and  maintenance 
of  the  mall. 

Source:  S.  L.  19G7,  cli.  343,  §  6. 

40-02-07.  Additional  imi)rov(  mcnts  and  extensions. — An  established 
pedestrian  mall  may  bo  subsequ  .^ntly  improved  or  extended  by  i)rocccd- 
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ings  taken  in  the  same 
improvements  or  extensioi 
tained  as  provided  above. 
Source:  S.  L.  1967,  ch.  343,  §  7. 
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NORTH  DAKOTA  CONSTITUTION,  Art.  I,  §14 

Section  14.  Private  property  shall  not  be  taken  or  damaged  for  public 
uje  without  just  compensation  having:  been  first  made  to,  or  paid  into 
court  for  the  owner.  No  right  of  way  shall  be  appropriated  to  the  use 
of  any  corporation  until  full  compensation  therefor  be  first  made 
in  money  or  ascertained  and  paid  into  court  for  the  owner,  irrespective 
of  any  benefit  from  any  improvement  proposed  by  such  corporation, 
which  compensation  shall  be  ascertained  by  a  jury,  unless  a  jury  be 
waived,  provided  however,  that  when  the  state  or  any  of  its  depart- 
ments, agencies  or  political  subdivisions  seeks  to  acquire  right  of  way, 
it  may  take  possession  upon  making  an  offer  to  purchase  and  by 
depositing  the  amount  of  such  offer  with  the  clerk  of  the  district  court 
of  the  county  wherein  the  right  of  way  is  located.  The  clerk  shall 
immediately  notify  the  owner  of  such  deposit.  The  owner  may  there- 
upon appeal  to  the  court  in  the  manner  provided  by  law,  and  may 
have  a  jury  trial,  unless  a  jury  be  waived,  to  determine  the  damages. 

Amendment:    Art.   66,  June   26,   1956 
(S.  L.  1957,  ch.  397). 

TEXT  OF  ORIGINAL   SECTION 

Private  property  shall  not  be  taken  or  damaged  for  public  use  wthout 
just  compensation  having:  been  first  made  to,  or  paid  into  court  for  the  owner, 
and  no  right  of  way  shall  be  appropriated  to  the  use  of  any  corporation, 
other  than  municipal,  until  full  compensation  therefor  be  fir:it  mude  in  money 
or  ascertained  and  paid  into  court  for  the  owner,  irrespective  of  any  benefit 
from  any  improvement  proposed  by  such  corporation,  which  compensation 
shall  be  ascertained  by  a  jury,  unless  a  jury  be  waived. 


City  Use  of  Railroad  Property, 

A  railroad  is  not  entitled  to  damages 
for  structural  changes  necessary  when  a 
city  condemns  a  part  of  the  right  of 
way  for  a  street.  The  damages  allowed 
in  such  cases  are  for  the  diminution  in 
value  of  its  exclusive  right  to  the  use 
of  the  condemned  property  for  railway 
purposes.  Grafton  v.  St.  Paul  M.  &  M. 
Ry.  Co.,  16  ND  313,  113  N\V  598,  22  LRA 
(NS)  1. 

Condemnation  by  Highway  Department. 
This  section,  as  amended  in  195G,  and 
the  subsequent  statute  2^-01221,  195: 
Supp.,  superseded  sections  24-0118,  24- 
0119  and  24-0123,  making  them  inopera- 
tive, Inapplicable  and  of  no  effect  in  so 
far  as  the  state  or  any  of  its  agencies 
are  concerned  seeking  to  acquire  right  of 
way.  Kuccks  v.  Cowell,  97  NW  2d  849. 


Cost.s.       \ 

A  landowner  who  resists  the  taking  of 
his  land  for  public  purposes  upon  a  fail- 
ure to  agree  upon  the  value  thereof,  and 
recovers  judgment  therefor,  is  entitled  to 
recover  his  taxable  costs  in  the  action. 
Petersburg  School  District  v.  Peterson, 
14  ND  314,  103  NW  756. 

The  requirement  that  full  compensation 
shall  be  paid  to  owners  before  taking 
their  property  for  public  use  includes 
the  cost  of  trial  and  appeal.  Mountrail 
County  V.  Wilson,  27  ND  277,  14C  NW 
631. 

Creation  of  Highways  by  Prescription. 

The  publid  may  condemn  and  may  pre- 
scrilic  rules  of  evidence  under  which  a 
dedication  will  be  presumed  after  an  un- 
interrupted use  by  the  public  for  a  cer- 
tain number  of  years,  provided  the  owner 
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?«lion 

Section 

C-lD-Ol 

"Eminent  domain"  defined  — 

32-15-00 

How  exercised. 

32-15-07 

r.15-02 

Purposes  for  which  exercised. 

32.15-03 

Wh.nt    estate    subject    to    be 
taken. 

.  32-15-OS 

32.15-03.1 

Declnr.ition  of  icgislative  in- 
tent— Repealed. 

32-15-OD 

J2-15-0C.2 

Termination  of  estates  Kr^at- 
cr  than  an  easement. 

32-15-10 

JM504 

What  jHoperly  may  be  taken. 

.12-15-11 

K.15-05 

What    must    appear    before 
properly  taken. 

Entry  for  makinfr  surveys. 

Proceedincs  by  civil  action — 
Rci)ealed. 

Form  of  summons  —  When 
served — Repealed. 

Service  by  publication  —  lie- 
pcaled. 

Cojiy  of  summons  served 
throuKh   mail.s — Repealed. 

Service  compleie,  when — Re- 
pealed. 


*Oniy    §§    32-15-01,     32-15-02.     and    32-15-03    are    reproduced 
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Section 

Section 

32-15-12 

When    note    of    issue    filed  — 
Repealed. 

32-15-23 

32-15-13 

Jury  may  be  demanded. 

32-15-24 

32-15-14 

When    sheriff's    fees    to    be 

32-15-25 

advanced    by    plaintiff  — 

32-15-26 

Surety  for  jury  fees. 

32-15-15 

Note    of    issue,    filing— Re- 

32-15-27 

pealed. 

32-15-28 

32-15-16 

Special  term  of  court  to  hear 

issue. 

32-15-29 

32-15-17 

Issues  tried  at  any  term   of 
court. 

32-15-18 

What    complaint    must    con- 

tain. 

32-15-30 

32-15-19 

Joinder,     consolidation,     and 

separation  of  proceedings. 

32-15-31 

32-15-20 

Who  may  defend. 

32-15-21 

Power  of  court. 

32-15-32 

32-15-22 

Assessment   of   damages. 

32-15-33 
32-15-34 

When  right  to  damages  te- 
crues. 

When  title  defective. 
When  judgment  paid. 
Payment     or     deposit  — Pfi^ 

cccdings  annulled. 
Final  order — Filing. 
Public  corporation  bound  1/ 

judgment. 
When  possession  taken— Ho# 

money    paid    defendant  — 

Acceptance  —  Aba.-.dji- 

ment  of  defenses. 
Payment  of  money  into  co:.". 

at  risk  of  plaintiff. 
Deposit  of  money  with  suu 

treasurer. 
Costs. 

Rules  of  practice. 
New  trials  and  appeals. 

32-15-01.  "Eminent  domain"  defined — How  exercised. — Eminent  do- 
main is  the  right  to  take  private  property  for  public  use.  Priva'.r 
property  shall  not  be  taken  or  damaged  for  public  use  without  y~: 
compensation  first  having  been  made  to  or  paid  into  court  for  lY.< 
owner.  In  case  such  property  is  so  taken  by  a  person,  firm,  or  private 
corporation,  no  benefit  to  accrue  from  the  proposed  improvement  shall  be 
allowed  in  ascertaining  the  compensation  to  be  made  therefor.  S-Jcl-. 
compensation  in  all  cases  shall  be  ascertained  by  a  jury,  unless  a  jury 
is  waived.  Tlie  right  of  eminent  domain  may  be  exercised  in  the  manr.e: 
provided  in  this  chapter. 


Source:  N.  D.  Const.,  §  14;  R.  C.  1895, 
§6955;  R.  C.  1899,  §5055;  R.  C.  1905, 
§7574;  C.  L.  1913,  §8202;  R.  C.  1913, 
S  32-1501. 

Additional  Servitude. 

The  erection  of  poles  in  a  street  with- 
out the  consent  of  or  compensation  to 
abutting  owners  constitutes  an  additional 
servitude.  Donovan  v.  Allert,  11  ND 
289,  91  NW  -111,  58  LRA  775. 

The  construction  and  operation  of  a 
telegraph  and  telephone  line  on  a  rural 
highway  is  not  a  highway  use,  witVin 
tho  purpose  of  its  original  dedicatii  n, 
but  a  new  use,  and  it  constitutes  an  a  ,- 
ditionul  servitude  upon  the  fee  of  t  .c 
abutlinij  owner  which  entitles  him  o 
compen.sation.  Cosgritf  v.  Tri-Stiite  Te!.-- 
phonc  &  Telegraph  Co.,  15  ND  210,  1 J7 
NW  525,  5  LRA  (NS)  1142.  explained  In 
72  ND  497,  8  NW  2d  599;  Tri-StMc 
Telephone  &  Telegraph  Co.  v.  Cosg  iff. 
19  ND  771,  124  NW  75,  2C  LUA  CS) 
1171. 


Award  of  Compensation. 

In  eminent  domain  proceedings  \i* 
court  has  no  power  to  stay  the  trial  c' 
the  question  of  damages  or  compcnsa::;-. 
pending  the  final  detennin.ation  of  'j^-t 
other  issues.  State  ex  rel.  Kori>.c.~. 
States  Power  Co.  v.  Tcigen,  80  NW  :: 
110. 

Ordinarily  an  award  of  compeniiti,-. 
in  a  condemnation  case  will  be  susui.-.i; 
if  the  amount  is  within  the  limits  itiu- 
fied  to  by  the  witnesses,  but  where  {•-< 
award  is  so  flagrantly  against  the  wt:;'.: 
of  the  evidence  that  it  appears  the  j.rt 
wcie  actuated  by  bias  or  prejudice,  ti- 
award  will  be  set  aside.  Monlanili 
kota  Utilities  Co.  v.  Culver.  hO  NW  i. 
511;  Northern  Stales  Power  Co.  v.  il:- 
fert/.  94  NW  2d  28K. 

Jury   Trial. 

The  issue  of  compensation  for  pri»i-.« 
property  taken  or  damaged  for  p.i-- 
u.sc  must  be  tried  to  a  jury,  unlm  i 
jury   in   waived;    nil   other   i.ssucs  is  4 
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rriJernnation  action  are  triable  to  the 
rr:rt  without  a  jury.  Bijrclow  v.  Draper, 
i  XD  152,  69  NW  570,  distinguished  in 
;<  XD  313,  113  KW  598;  County  of 
»»abina  v.  Nord,  78  ND  473,  49  NW 
li  665;  Kessler  v.  Thompson,  75  NW 
:il72. 

Xt«ure  of  Damages. 

If  the  value  of  a  tract  of  real  estate 
■«  ia  controversy  in  condemnation  pro- 
ntdltig,  and  the  only  evidence  is  that  of 
eycrts,  who  differ  in  their  opinions  as 
t>  its  value,  the  jury  may  not  disregard 
d  the  evidence  in  the  case,  and  fix 
it  value  below  the  lowest  or  above  the 
bjhest  estimate  of  the  experts,  despite 
i*  fact  that  they  may  have  inspected 
j.-^  under  the  order  of  the  court.  Bige- 
iT  V.  Draper,  6  ND  152.  G9  NW  570, 
titinguished  in  16  ND  313,  113  NW  598. 

If  property  has  been  taken  from  the 
Siinliff  for  a  public  use  she  is  entitled 
•j  recover  tlie  value  of  the  propircy  and 
Kj  and  all  damages  whether  the  aam- 
if«  be  direct,  as  when  caused  by  tros- 
;uJor  physical  invasion  of  tho  property, 
tf  consequential,  as  in  diminution  of  the 
rjrket  value.  Williams  v.  Kargo,  03  ND 
'J3,  247  NW  40. 

The  measure  of  damages  for  con- 
imnation  of  an  casement  for  nn  electric 
Sinsmission  line  right  of  way  over  land 
i  the  value  of  the  casement  taken,  as 
fctermincd  by  the  depreciation  in  value 
^  the  landowner's  interest  in  the  prop- 
c-.y  before  taking,  and  not  by  the  value 
if  the  casement  to  the  plaintiff.  Otter 
Tail  Power  Co.  v.  Von  Bank.  72  ND  497, 
J  XW  2d  599,  145  ALU  1313. 


Municipal  Corporations. 

A  city  has  the  power,  through  its  city 
council,  to  lay  out  and  open  streets  and, 
when  necessary,  to  exercise  the  right  of 
eminent  domain.  City  of  Lidgerwood  v. 
Michalek,  12  ND  348.  97  NW  541. 

A  towTi?hip,  in  taking  land  for  road 
purposes,  though  acting  in  an  irregular 
manner.  i>,  not  a  trespasser  or  tort- 
feasor. Schilling  v.  Carl  Township, 
Grant  County,  60  ND  480,  235  NW  120. 

A  township  whose  officers  took  posses- 
sion of  plaintiff's  land  in  an  improper 
manner  for  a  public  road  is  liable  for 
just  compensation.  Schilling  v.  Carl 
Township,  Grant  County,  60  ND  480,  235 
NW  126. 

Railroad. 

The  taking  of  property  by  eminent 
domain  for  a  railroad  purpose  is  a  tak- 
ing for  public- use.  Northern  Pac.  Rv.  Co. 
v.  Boynton,  17  ND  203,  115  NW  679. 

Taxable  Costs. 

A  landowner  who  resists  the  taking  of 
his  land  for  a  public  purpose  is  entitled, 
on  the  recovery  of  judgmeiU,  to  taxable 
costs.  Petersburg  School  District  v. 
Peterson,  14  ND  344,  103  NW  756. 

Collateral  References. 

Eminent   DomainG='l   ct  scq. 

18  Am.  Jur.,  Eminent  Domain,  §  1  et 
seq. 

29  C.  J.  S.  Eminent  Domain,  §§  1-333; 
30  C.  J.  S.  Eminent  Domain,  §§  334-461. 


32-15-02.  Purposes  for  which  exercised. — Subject  to  the  provi.sions 
cf  this  chapter,  the  right  of  eminent  domain  may  be  exercised  in 
behalf  of  the  following  public  uses: 

1.  All  public  uses  authorized  by  the  government  of  the  United 
States ; 

2.  Public  buildings  and  grounds  for  the  use  of  the  state  and  all 
other  public  uses  authorized  by  the  legislative  assembly  of  the 
state ; 

3.  Public  buildings  and  grounds  for  the  use  of  any  county,  city, 
park  district,  village,  or  si  hool  district;  caiial.s.  aqueducts, 
flumes,  ditclio.'!,  or  pipes  for  c  )nducting  water  for  the  use  of  the 
inhabitants  of  any  county,  ci.y,  or  village,  or  for  draining  any 
county,  city,  or  village;  rais  ng  the  banks  of  streams,  remov- 
ing obstructions  therefrom  a'.d  widening,  deepening,  or  straight- 
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ening  their  channels;  roads,  streets,  and  alleys,  and  all  other 
uses  for  the  benefit  of  any  county,  city,  park  district,  or  village, 
or  the  inhabitants  thereof,  which  may  be  authorized  by  the 
legislative  assembly,  but  the  mode  of  ap;-ortioning  and  collectinj; 
the  costs  of  such  improvement  shall  be  such  as  may  be  provided 
in  the  statutes  by  which  the  same  may  be  authorized; 

4.  Whan'es,  docks,  piers,  chutes,  booms,  ferries,  bridges,  toll  road», 
byroads,  pla.nk  and  turnpike  roads,  railroads  and  street  railways, 
electric  light  plants  and  power  transmission  lines  and  cana!?. 
ditches,  flumes,  aqueducts,  and  pipes  for  public  transportation, 
supplying  mines  and  irrigating,  draining,  and  reclaiming  land<: 

5.  Roads,  tunnels,  ditches,  flumes,  pipes,  and  dumping  places  for 
working  mines,  outlets,  natural  or  otherwise  for  the  flow,  de- 
posit, or  conduct  of  the  tailings  or  refuse  from  mines  and  ir.iil 
dams; 

6.  Byroads  leading  from  highways  to  residences  and  farms  ;^ 

7.  Telegraph  and  telephone  lines; 

8.  Sewage  disposal  of  any  cit:  or  village,  or  of  any  settlement  cor.. 
sisting  of  not  less  than  ten  families,  or  of  any  public  buildir.^i 
belonging  to  the  state,  or  of  any  college  or  university; 

9.  Cemeteries  and  public  parks; 

10.  Oil,  gas,  and  coal  pipelines  and  works  and  plants  for  supplying 
or  conducting  gas,  oil,  coal,  heat,  refrigeration,  or  power  for  the 
use  of  any  county^  city,  or  village,  or  the  inhabitants  thereof, 
together  with  lands,  buildings,  and  all  other  improvements  in 
or  upon  which  to  erect,  install,  place,  maintain,  use,  or  operate 
pumps,  stations,  tanks,  and  pther  machinery  or  apparatus,  and 

19P3    SUPPLE'c'"')!"^  buildings,  works,  and  plants  for  the  purpose  of  generating,  re- 
' ,  '  '-n  -    1.  fjjjjyjg^  regulating,  compressing,  transmitting,  or  distributing  the 

same,  or  necessary  for  the  proper  development  and  control  of 
such  gas,  oil,  coal,  heat,  refrigeration,  or  power,  either  at  the  time 
of  the  taking  of  said  property  or  for  the  future  proper  develop- 
ment and  control  thereof;  and 

11.  Lands  sought  to  be  acquired  by  the  state  or  any  duly  authoriM-i 
and  designated  state  official  or  board,  which  lands  necessari.'y 
must  be  flooded  in  widening  or  raising  the  waters  of  any  boc.v 
or  stream  of  navigable  or  public  water  in  the  state  of  NorJ: 
Dakota. 

Source:   R.  C.  1S05,  §  595G;  R.  C.  1899,  Municipality  may  acquire  property  .'uf 

§595G;   R.   C.   1905,  §7575;    C.   L.    1D13,  sew.  rs  and  sewa^'c  treatment  plants.  »:.t 

§8203;    S.    L.    1915,   ch.    153,    §1;    1925  streets,  see  §§ -lO-Sl-lS,  40-39-02. 

Supp.,  §8203;   S.   L.    1931,  ch.  1-13,   §1;  M  inicipality    may    condemn    land  .'..• 

R.  C.  1943,  §  32-1502.  spccal  improvements,  see  §  40-22-05. 

Cross-Rtfercnccs.  row<  r  Transmission  Line. 

Eminent  domain  by  airport  authority,  Au  casement  for  a  power  iransniii!.:* 

see  §  2-0C-08.  line  nay  be  aciiiiited  by  eminent  duir.i.r. 

Eminent  domain,  wlio  may  exercise  to  Olt(  r  Tail  Power  Co.  v.  Malmc,  92  .VU 

acquire   property   for  use   of  water,  see  2d  '>14. 
§  01-01-04. 
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Railroads. 

Property  necessary  for  the  construc- 
•jon,  maintenance,  or  operation  of  a 
nilroad  is  property  necessary  for  a 
;ublic  use.  Northern  Pac.  Ry.  Co.  v. 
Boynton,  17  ND  203,  115  N\V  C79. 

Restrictions. 

A  county  exercising  the  power  of  emi- 
nent domain  to  obtain  gravel  may  not 
Uke  the  fee  title.  Sheridan  County  v. 
D&ris,  61  ND  7-!4,  210  NW  SG7. 

The  grant  of  power  to  a  governmental 
wbdivision  to  exercise  the  right  of  emi- 
nent domain  should  be  strictly  con- 
Jlnied.  Sheridan  County  v.  Davis,  Gl 
.\D  744,  240  NW  8G7. 

Sthool  District. 

A  special  school  district  has  express 
I'jtutory  authority  to  acquire  a  school 
lite  and  grounds  by  eminent  domain. 
Board  of  Education  of  City  of  Minot  v. 
P«rk  District  of  City  of  Minot,  70  S\V 

um. 

Streets. 

The  question  of  the  expediency  or 
public  necessity  for  extending  street 
«ross  railroad  right  of  way  was  a  ques- 
Uon  exclusively  for  the  city  council  to 
determine  and  its  determination  is  con- 
tlusivc.  City  of  Grafton  v.  St.  Paul,  M. 
k  M.  Ry.  Co.,  IG  ND  313,  113  NW  598. 

The  conferring  upon  a  city  council 
expressly  of  authority  to  lay  out  and  ex- 
tend streets,  by  condemnation,  across 
the  right  of  way  of  a  railway  company 
ioti  not  indicate  intention  to  withhold 
like  power  from  the  board  of  trustees 
of  a  village.  Village  of  Ashley  v.  Minne- 
.poiis,  St.  P.  &  S.  S.  M.  Uy.  Co.,  37  ND 
147,  163  NW  727. 

Telephone  System. 

The  erection  of  telephone  poles  in 
t  street  is  a  public  use.  Donovan  v. 
Allert,  11   ND  289.  91  XW  441. 

A  telephone  .system  is  a  public  use, 
•rd  to  further  its  establishment  the  right 
of  eminent  domain  may  be  exercised. 
Northwestern  Telephone  Kxch.  Co.  v. 
Anderson.  12  ND  585,  98  NW  70C. 

Collntoral    IJofcrcnces. 

Eminent  I)oiiinitiC^l-42. 

18  Am.  Jur.,  Eiiiiiient  Domain,  §§  34- 
Sl. 

29  C.  J.  S.  Kminent  Domain,  §§  29-C4. 


Use  of  property,  power  to  condemn 
against  particular  use,  8  ALR  594. 

Park  i;nds,  condemnation  of,  for  uses 
inconsistent  with  purpose  of  their  dedica- 
tion, 18  ALK  1271;  63  ALR  193;  144 
ALR  510. 

Use  or  imp-  ovement  of  property  not 
taken,  exercise  of  eminent  domain  to 
control,  23  ALK  876. 

Furnishing  electricity  to  public  as 
public  use  or  purpose  for  which  power  of 
eminent  domain  may  be  exercised,  44 
ALR  735;  58  ALR  487. 

Constitutionality  of  statute  conferring 
power  of  eminent  domain  on  private 
corporation,  for  educational,  religious  or 
recreational   purpose,   50  .ALR    1530. 

Private  payment  of  compensation  or 
costs  of  improvement  as  aflecting  ques- 
tion whether  improvement  is  for  public 
or  private  purpose,  53  ALR  33. 

Public  benefit  or  convenience  as  dis- 
tinguished from  use  by  public  as  ground 
for  exercise  of  power  of  eminent  domain, 
54  ALR  7.      . 

Exercise  of  eminent  domain  for  pur- 
pose  of   library,   GG   ALR    14i)G. 

Exercise  of  eminent  domain  for  prop- 
erty to  be  exchanged  for>  other  property 
required  for  public  purpose  or  use,  08 
ALR   442. 

Logging  road,  exercise  of  eminent  do- 
main for  purpose  of,  8G  ALR  552. 

Interstate  character  of  use  to  which 
property  taken  is  to  be  devoted  as  af- 
fecting power  of  eminent  domain,  90 
ALR  1032. 

Housing  and  slum  clearance,  130  ALR 
107C;  172  ALR  970. 

Airport,  exercise  of  eminent  domain 
for  purpose  of,  135  ALR  755. 

Condemnation  of  materials  for  high- 
ways, 172  ALU  131. 

Condemnation  of  land  by  public  au- 
thority to  provide  hunting  and  fishing, 
172  ALR  174. 

OfT-street  public  parking  facilities,  8 
ALR  2d  394. 

Spur  track  and  the  like  as  constitut- 
ing a  use  for  which  railroad  can  validly 
exi  rcisc  right  of  eminent  domain,  35 
AL  I  2d  132G. 

C  jmpulsory  pooling  or  unitization 
sta>,ute  or  ordinance  requiring  owners 
or  v'ssces  of  oil  and  gas  lands  to  develop 
the  r  holdings  as  a  single  unit  and  the 
liki ,  as  taking  private  pioi)erty  for 
pri.ate   use,  37  ALK  2d   439. 
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CHAPTER  42-01 


GENERAL  PROVISIONS 


Section 

42-01-01     Nuisance — Definition. 

42-01-02     Privjite  nuisance — Definition. 

42-01-03  Private  nuisance  —  Remedies 
against. 

42-01-04     Abatement  by  private  person. 

42-01-05  Abatement — When  notice  re- 
quired. 

42-01-OC     Public  nuisance — Definition. 

42-01-07  Public  nuisance  —  Remedies 
against. 

42-01-08  Civil  action— When  maintain- 
able by  a  private  person. 

42-01-09     Abatement  by  public  officer. 


Section 

42-01-10     Abatement  by  private  persons. 

42-01-11  Right  to  damages  not  preju- 
diced by  abatement. 

42-01-12  Act  done  under  statutory  au- 
thority not  deemed  nuisance. 

42-01-13  Liability  of  successive  owners 
of  property  for  failure  to 
abate  nuisance. 

42-01-14     Lapse  of  time — Effect  on  pub- 

,  lie  nuisance. 

42-01-15  Maintaining  public  nuisance  is 
a  misdemeanor. 


42-01-01.     Nui.sance — Definition. — A  nui.sance  consists  in  unlawfully 
doing  an  act  or  omiUing  to  porfonn  a  duty,  which  act  or  omission: 

1.  Annoys,  injures,  or  endangers  the  comfort,  repose,  health,  or 
safety  of  others ; 

2.  Offends  decency; 

3.  Unlawfully  interferes  with,  obstructs  or  tends  to  obstruct,  or  ren- 
ders dangerous  for  passage,  any  lake,  navigable  rivei',  bay,  stream, 
canal,  basin,  public  park,  squai-e,  street,  or  highway;  or 

4.  In  any  way  renders  other  jiersons  insecure  in  life  or  in  the  use 
of  jjroperty. 


Source:    Civ. 

C. 

1877. 

V 

017; 

R. 

C. 

$95.  §5050;    R 

C. 

1899. 

-.Or,G; 

R. 

C. 

)05.   §Con;   C. 

L. 

1913, 

§ 

7228; 

K. 

C. 

43,  §12-0101. 

not  a  nuisan'c  per 
ND  18U.  199  NW 


Derivation:  C.il.  Civ.  C.  3479. 

Nui.sance  Tor  Si". 

A  |>rivy  is  not  a  niiisanie  per  so  but 
it  may  In-ootno  so,  doponding  on  th<!  cir- 
cumstanrrs.  'JVinon  v.  Lnlly.  10  NU  IfiS, 
8C  NW  3:.(;. 


A  baseball  game  i 
so.  RilFoy  V.  Rush,  i 
523. 

An  undertaking  establishment  is  not  a 
nuis.-mce  J)cr  so.  Jleldalil  v.  llolberg,  55 
ND  523,  214  NW  802. 


Pul)lic 
Pen 


iling  noxious  weeds  (o  grow  on 
one's  himl  is  not  a  piiblic  nui.s:!ncc. 
Langor  v.  Coodc,  21  NI)  402,  131  NW 
268. 


T13 


32-15-03 


JUDICIAL  KEMEDIES 


rSV  f  °  <^o"demn  abutting  owner's 
right  of  access  to  limited  access  highway 
or  street,  43  ALK  2d   1073 

Validity     construction,    and    etfect,    of 
statute  authorizing  eminent  domain  for 


urban    redevelopment   by   r 
prise,  .14  ALR  2d  1-J20. 

Municipal  power  to  cond. 
cemetery,   54   ALR   2d   132' 


public  use-  "^'""  '"  '"""i^  'subject  to  be 

as  may  be  necessary  for  a  public  use  '  *" 

or^TSti^Li  "iiiiri-'tJtorroS "°'  ^-r- 

m  or  to  the  oil,  jras  or  flnid  rnV.      ,  ^'"  ^"^  ^■^8:hts  d 

ri.ht  i„  iands  s'.b^rctltlr  S  ^"pl.ic  "^ ^-'"^  "^ 

mo  i' Jiff, '"'"'■■  ^''-'"^'^s-,'- 


1 


Note. 

The  insertion  in  subsection  •>  nf  th 
words  "for  highway  pu.,::  so.-'ine,rcc 
combines  the  provisions  of  sectio,  32-15 
03.1  of  the  1957  Supplement  into  the 
provisions  of  this  section. 

Easement. 

r..t  T"*'^-  «'«'''='«"'fr  f'e  power  of  emi- 
nent domain  to  obtain  gravel  may  not 
take  the  fee  title.  Sheridan  County  v 
Davis,  Gl  ND  744,  2-10  NW  867 

One  convoying  an  oa.scmcnt"in  farm 
land  to  the  county  for  hi>rhway  purposes 
only.  wh,ch  is  all  that  the  county  co,d 
have   condemned,   has   the   lu^ht   to   u  e 

wifhnn  ^'  '"  "'"  ^°'  "■'''^«'  purposes 

S      n,?  'T^'  'eservation  of  such 
right.     Otter    Tail    I'ower    Co.    v     Vo 
BanJc.^72^ND   497.   8   NW   2d   509,    145 


Since  maintenance  and  rept 
electric  power  transmission  lin 
scnt.al  to  the  e,r.cient  operatic, 
an  easement  for  the  location  of 
carries  with  it,  as  an  incidcn 
lull,    fair,    reasonable    and    pn 

OtTer  T  T/"""'  °'  '"'^••"-^  «•" 
2d   614  "  ^°-  ^-  ^"^^^''»''- 

Fee  Simple. 

A  special  school  district  acq 
fee  simple  title  to  its  schoolhou 
which  is  an  estate  authorized  to  Ll 
under  this  section.  Hoard  of  Ed 
of  City  of  .Minot  v.  Park  Dist 
City  of  Minot,  70  KW  2d  899. 
Statutory   Authority. 

Where  an  estate  or  right  in  land 
than  those  provided  for  in  this  sk 
IS  sought  to  be  taken  by  eminent  d 
specific  statutory  authority  therefoi : 
appear.    Uoard  of  Kducation  of  C 

Slricl  Construction. 

The  grant  of  power  to  a  govcmm 
subdivision  to  exercise  the  right  of 
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Engaging  in  barbering  without  hav- 
ing procured  a  certificate  of  rcfristration 
prescribed  by  law  does  not  constitute  a 
public  nuisance.  Richmond  v.  Miller,  70 
ND  157.  292  NW  633,  distinguished  in 
87  NW  2d  337. 

A  usurious  small  loan  business  is  a 
public  nuisance.  State  ex  rel.  Burgum 
V.  Hooker,  87  NW  2d  337. 

Question  of  Fact. 

The  question  of  nuisance  or  no  nui- 
sance is  always  a  question  of  fact  to  be 
determined  on  the  evidence  in  each  case. 
Teinen  v.  Lally,  10  ND  153,  86  NW  356. 

The  manner  and  place  of  conducting  a 
business  may  cause  it  to  become  a 
nuisance,  depending  on  the  facts.  Jlel- 
dahl  V,  Holbcrg,  55  ND  523,  214  NW  802, 

Street  Obstruction. 

A  person  contracting  w-ith  a  drainacce 
board  is  liable  in  tort  and  not  on  con- 
tract for  placing  an  obstruction  ip  .the 
street.  Solborg  v.  Schlosser,  20  ND  307, 
127  NW  91,  3  LRA  (NS)  1111. 

Collateral  References. 
NnisanceO=l-10,  59-70. 
39  Am.  Jur.,  Nuisances,  §§  2-4,  43-116. 
66  C.  J.  S.  Nuisances,  §§  1-75. 

Dust  as  nuisance.  3  ALR  312;  11  ALR 
1401;  24  ALR  2d  233. 

Bowling  alley  as  nuisance  subject  to 
regulation  or  abatement,  20  ALR  1482; 
29  ALR  41;  53  ALR  149;  72  ALR  1339. 

Billiard  or  poolroom  as  nuisance,  20 
ALR  1482;  29  ALR  41;  53  ALR  149;  72 
ALR  1339. 

Undertaker's  establishment  as  a  nui- 
sance, 23  ALR  745;  43  ALR  1171;  87 
ALR  lOCl;  39  ALR  2d  1000. 

Noise  from  operation  of  gas  works  as 
nuisance,  23  ALR  1407;  90  ALR  1207. 

Slaughterhouse  as  nuisance,  27  ALR 
829. 

Baseball  park  as  nuisance,  33  ALR 
727. 

Gas  plant  as  nuisance,  37  ALR  800. 

Manner  of,  or  circumstances  attend- 
ing, performance  of  duty  enjoined  by 
law  as  creating  nuisance,  38  ALR  1437. 

Bees  as  nuisance,  39  .\I,R  :i')2. 

Wont.s  as  nuisance,  4S  ALR  H'J. 

PiRgory  as  nuisance,  .SO  ALR  1015. 

Soft  coal,  burning  of,  as  a  nuisance, 
68  ALU  1225. 

Dogs  ail  nuisance,  79  .\LR  lOGO. 


Cremation  or  crematory  as  a  nuisance 
113  ALR  1128. 

Sound  truck  or  other  forms  of  adver- 
ti.^ing  by  vehicle  in  streets  or  highways, 
public   regulation.   121   ALR  977. 

Spite  fences  and  other  spite  struc- 
tures, 133  ALR  691. 

Golf  Course  near  highway  as  nuisance 
138  ALR  541;  82  ALR  2d  1183. 

Rifle  range,  shooting  gallery,  military 
exercise,  etc.,  use  of  firearms  at,  as  nui- 
.sancc,  140  ALR  415. 

Offensive  odors,  construction  and  ap- 
plication of  statute  or  ordinance  declar- 
ing plant  or  establishment  emitting,  to 
be  a  public  nuisance,  141  ALR  2S5. 

Public  market  as  a  nuisance,  146  ALR 
1407. 

Medical  clinic  as  nuisance,  153  ALR 
972. 

Zoning  regulations  as  affecting  ques- 
tion of  nuisance  within  zoned  area,  16G 
ALR  659. 

Betting  on  races  as  nuisance,  166  ALR 
12C4. 

Stable  at  race  track  as  nuisance,  166 
ALR  1264. 

Riding  academy  as  nuisance,  174  ALR 
755. 

Attracting  people  in  such  niimbers  as 
to  obstruct  licccss  to  ncighboiing  prcm- 
ise.i,  as  nuisance,  2  ALR  2ii  437. 

Coalyard  as  nuisance,  8  ALR  2d  419. 
Public    regulation    and    pi-ohibitiun    of 
sound  amplifiers  or  loud  speaker  broad- 
cast in  pu!)lic  places,  10  ALR  2d  627. 

Power  to  find  building  to  be  a  nui- 
sance, subject  to  destruction,  14  ALR  2d 
82. 

Playing  of  baseball  as  a  nuisance 
rendering  the  owner  or  operator  of  park 
or  other  premises  liable  for  injury  by 
ball  to  persons  on  nearljy  street,  side- 
walk or  premises,  16  ALR  2d  1458. 

Keeping  of  dogs,  birds  or  other  pets 
by  tenant  as  a  nuisance,  IS  ALR  2d  880. 
Power  of  municipal  corporation  to  de- 
clare   stockyards    to    be    nuisances,    18 
ALR  2d  1039. 

Liability  for  nuisance  by  oil,  water,  or 
the  like,  flowing  from  well,  19  ALR  2d 
1025. 

Tourist  or  trailer  camp,  motor  court, 
or  motel  as  nuisance,  24  AUl  2ii  .^71. 

Private  school  us  nui.sancc,  27  ALK 
2d  12  19. 

Ilouso-to-house  Soliciting  and  peddl- 
ing without  invitation  as  niysancr,  .').'• 
ALU  2d  355;  77  ALR  2d  1210, 
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Sewage  disposal  plant  as  nuisance,  40 
ALR2dll77. 

Public  dances  or  dance  halls  as  nui- 
B«nce,  44  ALR  2d  1381. 

Municipal  ordinance  as  rendering 
quarry,  gravel  pit,  or  the  like,  a  nui- 
sance, 47  ALR  2d  510. 

Cemetcrj'  or  burial  ground  as  nui- 
sance, 50  ALR  2d  13-14. 

Public  dump  as  nuisance,  52  ALR  2d 
1134. 

Liability,  on  theory  of  nuisance,  for 
injury  to  property  inflicted  by  wild  ani- 
mal, 57  ALR  2d  250. 

Nuisances  by  fishing,  boating,  bath- 
ing, or  the  like  in  inland  lake,  57  ALR 
2d  594. 

Casting  light  on  another's  premises 
as  nuisance,  58  ALR  2d  707. 

Municipal  power  to  abate  billboards 
and  outdoor  advertising  as  nuisances, 
68  ALR  2d  1314. 

Golf  course  or  driving  range  as  a 
nuisance.  68  ALR  2d  1331. 

Possession  of  or  manner  of  keeping 
cats  as  a  nuisance,  73  ALR  2d  :'^32. 

Mcrrj--go-round  as  nuisance,  75  ALR 
2d  792. 

Water  sports,  amusements,  or  exhibi- 
tions as  nuisance,  80  ALR  2d  1124. 


Parking  lot  or  place  as  nuisance,  82 
ALR  2d  413.  , ) 

Double  parking  of  motor  vehicle  as 
nuisance,  82  ALR  2d  726. 

Moving  of  buildings  on  highways  as 
nuisance,  83  ALR  2d   464. 

Automobile  wrecking  yard  or  place  of 
business  as  nuisance,  84  A^-R  2d  653. 

Oil  refinery  as  a  nuisano*,  86  ALR  2d 
1322. 

Drive-in  restaurant  or  cafe  as  nui- 
sance, 91  ALR  2d  572. 

Dairy,  creamery,  or  milk  distributing 
plant  as  nuisance,  92  ALR  2d  974. 

Private  residential  swimming  pool  as 
nuisance,  92  .A.LR  2d  12S3. 

Drive-in  theater  or  other  outdoor 
dramatic  or  musical  entertainment  as 
nuisance,  93  ALR  2d  1171. 

Keeping  pigs  as  a  nuisance,  2  ALR  3d 
931. 

Keeping  poultry  as  a  nuisance,  2  ALR 
3d  965. 

Motorbus  or  truck  terminal  as  nui- 
sance, 2  ALR  3d  1372. 

Electric  generating  plant  or  trans- 
fonnor  station  as  a  nuisance,  4  ALR 
3d  902. 


42-01-02.  Private  nuisance — Uefmilion. — A  private  nuisance  is  one 
which  afTccts  a  .single  individual  or  a  determinate  number  of  persons  in 
the  enjoyment  of  some  private  riglit  not  common  to  the  public. 


Source:  Civ.  C.  1877.  §2049;  R.  C. 
1895,  §5058;  R.  C.  189D,  §5058;  R.  C. 
1905,  §6C13;  C.  L.  1913,  §7230;  R.  C. 
1943,  §  42-0102. 

Derivation:  Cal.  Civ.  C,  3481. 


Collateral  References.  -y^ 

Liability,  on  theory  of  nuisance,  for 
property  damage  caused  by  vibrations, 
or  the  like,  without  blasting  or  explo- 
sion, 79  ALR  2d  906. 

Nonencroaching  vegetation  as  a  pri- 
vate nuisance,  83  ALR  2d  936. 


42-01-03.     Private  nuisance — Remedies  against. — The  remedies 
against  a  private  nuisance  are : 

1.  A  civil  action;  or 

2.  Abatement. 

Source:    Civ.    C.    1877,    §2059;    R.  C.      Collateral  References. 

1895,  §6068;   R.   C.   1899,   §  5068;   R.  C.  Liability,    on    theory    of    nuisance,    of 

1905,  §0053;   C.   L.   1913,   §7240;   R.  C.      excavators  for  damages  to   noncottrmi- 
1943,  §  42-0103.  nous  tract  from  removal  of  lateral  sup- 

Derivation:  Cal.  Civ.  C,  3501.  port,  87  ALR  2d  710. 


42-01-01.     Ahatcmenl  I)y  prival ;  person. — A  pcr.son  injured  by  a  pri- 
vate nuisance  ni.ny  abate  it  by  r  :nioving,  or,  if  necessary,  destroying 
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the  thing  which  constitutes  the  nuisance,  but  he  shall  not  commit  u 
breach  of  the  peace  or  do  unnecessary  injury  while  exercising-  this  right. 

Source:  Civ.  C.  1877.  §2060;  C.  Civ.  P.  neiivation:  Cal.  Civ.  C,  3502;  Wait".- 

1877,   §651;   R.   C.    1895,   §§  50C9,   5920;      (N.  Y.)  Code,  453,  454;  Harston's  (Cal.) 
R.  C.   1899,   §5  50G9,   5920;    R.   C.    1905,      Practice,  731. 
§§6654,  7538;  C.  L.  1913,  §§7241,  8166; 
R.  0.  1943,  §  42-0104. 

42-01-05.  Abatement — When  notice  required. — When  a  private  nui- 
sance results  from  a  mere  omission  of  the  wrongdoer  and  cannot  be 
abated  without  entering  upon  his  land,  reasonable  notice  shall  be  given 
to  him  before  entering  to  abate  it. 

Source:    Civ.    C.    1877,    §2061;    R.    C.  Derivation:  Cal.  Civ.  C,  3503. 

1895,  §5070;  R.  C.  1899,  §5070;  R.  C. 
1905,  §6655;  C.  L.  1913,  §7242;  R.  C. 
1943,  §  42-0105. 

42-01-06.  Public  nuisance  —  Definition.  —  A  public  nuisance  is  one 
which  at  the  same  time  affects  an  entire  community  or  neighborhood 
or  any  considerable  number  of  persons,  although  the  extent  of  the  an- 
noyance or  damage  inflicted  upon  the  individuals  may  be  unequal. 

Source:  Civ.  C.  1877,  §  2048;  R.  C.  without  a  certificate  of  registration  <loos 
1895,  §5057;  R.  C.  1899,  §5057;  R.  C.  not  constitute  a  public  nuis.ancc.  Rich- 
1905,  §6642;  C.  L.  1913,  §7229;  R.  C.  mond  v.  Miller,  70  ND  157,  292  NW  "ZX 
1943,  §  42-0106.  ^,^  ^  Constitutes  Public  Nuisance. 

Derivation:  Cal.  Civ.  C,  3480.  /      .  u         vi-  r  •» 

A  nuisance  may  be  public  even  if  it 
Cross-Rcferences.  does  not  inflict  injury  to  all  of  the  pui>- 

Airport  hazards  as  public  nuisance,  ^''?:  ^^  'f  ^""■"^'f  ^  '«  ^^  injures  any  con- 
see  S  2  04  02  sidcrable    number    of    people    who    mny 

Barbcror  'bushes  and  hedges  public  '"^^^  *«  ^"'"^  >"  *=''"'"<=^  with  it  Stat-. 
nuisances7sce§  03-04-02.  t^^^'^'  ^^rgum  v.   Hooker.  87  NW  M 


Dogs  as  public  nuisance,  see  ch.  42-03. 
Noxious  Weed: 


337. 

Collateral  References. 


NuisanccO=59. 

Permitting  noxious  weeds  to  grow  on  39  ^^^  j^^.,  Nuisances,  §  8. 

landowner's  property  does  not  constitute         gg  c.  j.  s.  Nuisances,  §  2. 
a  public  nuisance.  Langer  v.  Goodc,  21 

ND  4G2, 131  NW  258.  Liability,    on    theory    of   nuisance,    of 

railroad  for  injury  or  damage  ri-suitlMK' 
Unlicensed  Profession.  from   motor  vehicle   striking   briiig*'   <"■ 

Practicing  the  profession  of  barbcring      underpass  because  of  insufficient  vorti.;.i 
clearance,  07  ALR  2d  13G4. 

42-01-07.    Public  nuisance — Remedies  against. — The  remedies  again.^l 
a  public  nuisance  are: 

1.  Indictment; 

2.  Filing  an  information; 

8.     Bringing  a  criminal  acti  m   before  a  county  justice,  who  .shall 
have  authority  to  bind  tl.c  defendant  over  to  the  district  court: 

4.  A  civil  action ;  or 

5.  Abatement. 
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Source:  Civ.  C.  1877,  5  2054;  R.  C. 
1895,  §5003;  R.  C.  ISaD.  §50C3;  R.  C. 
1905,  §6C4S;  C.  L.  1913.  §7235;  S.  L. 
1917,  ch.  160.  §1;  1925  Supp.,  §7235; 
R.  C.  1943,  §  42-0107. 

Derivation:  Cal.  Civ.  C,  3491. 
Action  by  Municipality. 

The  municipality  may  bring  a  civil 
action  to  require  the  removal  of  a  liouse 
which  obsti-ucts  an  area  dedicated  for 
a  public  use.  City  of  Jamestown  v.  Mie- 
mietz,  95  NW  2d  897. 


Collateral  Refercnies. 

Validity  of  regulation  of  smoke  and 
other  air  pollution,  78  ALR  2d  1305. 

Liability,  on  theory  of  nuisance,  of 
private  promoter  or  operator  of  public 
fireworks  exhibition  or  display  for  per- 
sonal jnjurj',  death,  or  property  damage, 
81  ALR  2d  1207. 

Gas  Company's  liability  on  theory  of 
nuisance,  for  personal  injury  or  prop- 
erty damage  caused  by  gas  escaping 
from  mains  in  street,  96  ALR  2d  1007. 

Injury  from  nuisance  maintained  by 
insured  as  within  coverage  of  public 
liability  policy,  98   ALR  2d   1047. 


42-01-08.  Civil  action — When  maintainable  by  a  private  person. — A 
private  person  may  maintain  an  action  for  a  public  nuisance  if  it  is 
speciallj'  injurious  to  himself  or  his  i)roperty,  but  not  otherwise. 

Source:  Civ.  C.  1877,  §2056;  C.  Civ.  P.  Derivation:  Cal.  Civ.  C,  3493;  Waifs 

1877,!5§651;    R.   C.    1895,    §§5065,   5920;      (X.  Y.)  Code,  453,  454;  Harston's  (Cal.) 
R.   C.   1899,   §§  5065,   5920;   R.    C.   1905,      Practice,  731. 
§§6650,  7538;  C.  L.  1913,  §§7237,  3166; 
R.  C.  1943,  §  42-0108. 


42-01-09.  Abatement  by  public 
abated  by  any  i^ublic  body  or  officer 

Source:  Civ.  C.  1877,  §2057;  R.  C. 
1895,  §5066;  R.  C.  1899,  §5006;  R.  C. 
1905,  §0651;  C.  L.  1913,  §7238;  R.  C. 
1943,  §  42-0100 

Derivation:  Cal.  Civ.  C,  3494. 
Cross-Rcfcrenccs. 

Abatement  by  board  of  health,  see 
§§  23-05-04  to  23-05-06. 

Peace  officers'  duty  to  infonn  against 


ofilccr. — A  public  nuisance  may  be 
authorized  thereto  by  law. 

and  prosecute   persons  maintaining  nui- 
sances, see  §  12-17-10. 

Power  of  cities  to  abate  nuisances, 
see  §  40-05-01,  sub.s.  44. 

Collateral  References. 

Validity  of  statutes,  ordinances,  or 
regulations  for  protection  of  vegetation 
against  disease  or  infection,  70  ALR  2d 
852. 


42-01-10.  Abatement  by' private  persons. — Any  person  may  abate  a 
public  nuisance  which  is  specially  injurious  to  him  by  removing-,  or, 
if  necessary,  destroying,  the  thin?  which  constitutes  the  nuisance,  but 
he  shall  not  commit  a  breach  of  the  peace  or  do  unnecessary  injury 
while  exercisinj?  this  right. 

Source:   Civ.   C.    1877,    §2058;    R.    C.  Derivation:  Cal.  Civ.  C,  3495. 

1895,  §5007;  R.  C.  1899,  §5007;  R.  C. 
1905,  §0052;  C.  L.  1913,  §7239;  R.  C. 
1943,  §  42-0110. 


42-01-11.  Right  to  damages  net  prejudiced  by  abatement.  —  The 
abatement  of  a  nui.s;mce  does  not  i  rojiiilico  the  right  of  any  person  to 
recover  d.iiuages  for  it.-?  jiast  e.xisti  nee. 

Source:  Civ.  C.  1877,  §20.'".2;  K.  C.  1905,  §6640;  C.  L.  1913,  §7233;  R.  C. 
1895,  §5001;   R.  C.   1899,  §5001;   K.   C.      1913.  §  42-0111. 


42-01-12  NUISANCES 

Derlva.ion:  Cal.  Civ.  C.  3484.  30  Am.  Jur..  Nuisance.^.  55  128-145. 

Collateral  References.  ^  C.  J.  S.  Nuisances,  §§  102-158. 

NulsanceC3l8.58,  71-88. 

-No"tw\vi'f  ^""Z  ""''"  ^*^*"<°'--^'  authority  not  deemed  nuisance 

18f5;§l059?k''6  S   IS   R    ?•      '^''°^^V-''°   ^"   ^--^'^  --"t   of  nn- 
1943.  §  42-0112  ^  '  •      "i  ^  '''■"'"  ^''^'"^  decreased  rental  value 

Sewage  Disposal.  3  NW  2d  241. 

The    legislative     immunity    conferred      Collateral  References.  ■ 

upon    cities    by    authorizing    them     to  Nuisancee=5  65 

1905,   §CC45;   C.   L.   1913,   §7232-   k"  c'      ,.  ^^"'"'^"tory    negligence    or    assunm- 

1913,  §42-0113.  •      ^  ^-     ^'°n   ^^    risk   as   defense    to    action   for 

Derivation:  Cal.  Civ.  C,  3483.  ALR  mSs.""'"''"''^"'"''""  '■'^"■^'  " 

bw'?!;^i'     r'**""'  «''  t-n'^^-Effoct  on  public  nuisance._No  lapse  of 
of  pubHc  S:"  ""  '^"''"  ""'"^"'^^  '-^"^^-^^^-^  t°  -  -tual  obstAzction 

18^?5^^R.^.S.\S.  ^  ?•    ^erivation:Ca,.Civ.C.,3490. 
1905.  §CG47;  C.  L.  1913.  §7234i  r'  c' 
1943,  §  42-0114. 

42-01-15.    Maintaining   public   nuisance   is   a  misdemeanor —Everv 
person  who  mamt.ains  or  commits  any  public  nuisance.  The  pu^^hmrl 

of  aSemeani;!''^"'  ''  '''  ""°^"'  ''  ^  ^"^^^'^  ""'-"-.  ^^  ^ulty 

18S,"§"289?  R.  C.  S   I70S9-  R    c'  p'^l°"  ^"i  """,'AV°"  °^  ''""^'"6  statute. 

1905.  §9029;   C.  L.   1913    loUi'  R    C  J^^*'"'°"'^  ''•  ^^'^^''''  ''^  ^^  ^^T.  292  NW 

1943.  §42-0115.  '  •  "^• 

Injunction.  Collateral  References. 

Injunction   will   not   lie   to   abate   the  Z'^fnTT^^t'^- 

unlicensed  practice  of  the  pro?Sn  of  C6   C    J^^"  ^'"f'^'''''''  H  ^'S'lSS. 

barbering.  but  the  remedy  is  a  crim  .al  '   ^'   ^^   N"'=*»»"^'    i§  1^-109. 
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42-02.02 


Section 
42-02-01 
42-02-02 
42-02-03 


42-02-04 
42-02-05 


CHAPTER  42-02 
ABATEMENT  OF  COMMON  NUISANCE 


Who  may  bring  abatement. 

Injunction — Proceedings. 

Temporary  injunction — When 
officers  take  possession  of 
property. 

Common  nuisance  —  Abate- 
ment. 

When  premises  released. 


Section 

42-02-06  Termination  of  lease  by  o\%-ner 
under  injunction  releases 
property — Notice    to    tenant. 

42-02-07     Evidence  admissible. 

42-02-08     Claim  of  privilege  denied. 

42-02-09     Reasonable  attorney's  fees. 

42-02-10  Injunction — Penalty  for  \'ioIa- 
tion. 

42-02-11    Contempt  proceeding. 


42-02-01.  Who  may  bring  abatement.  —  The  attorney  general,  his 
assistant,  the  state's  attorney,  or  any  citizen  of  the  county  where  a 
common  nuisance  exists  or  is  maintained,  may  bring  an  action  in  the 
name  of  the  state  to  abate  and  perpetually  to  enjoin  the  nuisance. 


Source:  S.  L.  1911,  cli.  59,  §2;  1913, 
ch.  172,  §2;  C.  L.  1913,  5§  9645,  9092;  S. 
L.  1917,  ch.  120,  §1;  1925  Supp.,  §PG91; 
R.  C.  19 13,  §  42-0201. 

Cross-Rcfcrcnces. 

Cities,  power  to  abate  nuisances,  see 
§  40-05-01,  subs.  44. 

Disorderly  house  as  common  nuisance, 
see  §  12-22-27. 

GamHirig  house  or  apparatus  as  com- 
mon nuisances,  see  §§  12-23-02,  12-23-03. 

House  used  for  indecent  purposes  as 
common  nuisance,  see  §  12-22-28. 

Lottery  a  common  nuisance,  see  §  12- 
24-01. 

Medicine  and  drug  samples  as  nui- 
sance, sec  §§  19-04-04,  19-04-06. 

Narcotic  drugs  or  marihuana,  place 
used  for  sale  of,  a  nuisance,  see  §  19- 
03-18. 

Peace  ofiicers'  duty  to  infonn  against 
and  prosecute  person  maintaining  com- 
mon nuisance,  sec  §  12-17-10. 

Prostitution,  lewdness,  or  assignation, 
place  kept  as,  a  common  nuisance,  sec 
§  12-22-14. 

Racing  animals  for  wager  as  common 
nuisance,  see  §  12-23-00. 


Source  of  filth  and  cause  of  sickness, 
ab.ntement  by  local  board  of  health,  see 
§§  23-05-04  to  23-05-06. 

Tobacco  products,  place  of  illegal  sale 
a  nuisance,  see  §  12-43-08. 

State  cs  Plaintiff. 

When  an  action  is  brought  in  the  name 
of  the  state  ex  rel.  the  state's  attorney 
of  va  county,  to  restrain  a  nuisance,  the 
state,  as  the  real  party  in  interest,  is 
the  plaintifT.  The  state's  attorney  is  an 
ofRcor  of  tlic  state  and  has  no  personal 
interest  in  such  lawsuit.  If,  during  the 
action,  his  term  expires,  his  successor 
takes  his  plac3  as  the  prosecutor  of  the 
action  for  tlic  state.  There  is  no  change 
of  parties.  State  ex  rel.  Nedrud  v. 
Govan,  SC  NW  2d  755. 

Decision  under  Prior  Law. 

A  state's  attorney  was  subject  to  sus- 
pension of  license  to  practice  law  where 
he  neglected  to  prosecute  to  judgment 
proceedings  itistituted  by  him  for  the 
abatement  of  nuisances  create<l  by  vio- 
lations of  the  prohibition  law  of  this 
state.  In  re  Voss,  11  ND  540,  90  NW  15. 


42-02-02.  Injunction — Proceedings.-  -If  the  action  is  brought  by  a 
citizen,  he  shall  give  a  bond  in  an  am  unit  siillicient  to  cover  the  costs 
of  such  action  as  the  court  may  direct  An  injunction  shall  be  granted 
at  the  cumnuMict'inont  of  an  action  ijv  tlic  abatement  of  a  common 
nuisance  in  the  u.sual  manner  of  gran  ing  injunctions,  except  that  the 
afTulavit  or  ci>ni|ilainl,  or  both,  may  he  made  by  the  .slato'.s  attorney. 
the  attonicy  general,  or  his  a.ssistaiit,  upon   information  and    belief. 


42-02-02 


NUISANCES 


When  an  injunction,  either  temporary  or  permanent,  has  been  prantcd 
under  the  provisions  of  this  section,  it  shall  be  binding  on  the  defendant 
or  defendants  throughout  the  entire  state. 

Source:  S.  L.  1011.  ch.  59,  §5  2,  7; 
1913,  ch.  172,  §2;  C.  L.  1913,  §§96-15, 
9650,  9G92;  S.  L.  1923,  ch.  258,  §1; 
1925  Supp.,  §10177;  R.  C.  1943,  §42- 
0202. 


used  for  sale  of  intoxicatinc:  liquor.-. 
State  ex  rel.  Register  v.  McGahey,  12 
ND  535,  97  NW  865. 


Constitutionality'. 

Provision  of  this  .statute  for  the 
granting  of  a  temporary  injunction  at 
the  commencement  of  an  action  to  abate 
a  bawdyhouse  nuisance  is  not  unconsti- 
tutional as  <iepriving  a  person  of  life, 
liberty,  or  property  without  due  process 
of  law.  State  ex  rel.  Heriprstad  v.  Mc- 
Cray,  48  ND  C25,  180  NW  280. 

Elements  of  Offense. 

The  ofTense  of  maintaining-  a  nuisance 
consists  in  keeping  the  place  where  the 
forbidden  acts  are  committed.  State  v. 
Thocmke,  11  ND  3SG,  92  NW  480. 

Illegal  Sale  of  Liquor. 

The  place  where  liquor  is  sold  in  vio- 
lation of  law  may  be  abated  as  a  nui- 
sance. State  V.  Fraser,  1  ND  425,  48 
NW  343;  State  v.  Dcllaire,  4  ND  312,  CO 
NW  9SS;  State  v.  Markuson,  7  ND  155, 
73  NW  82;  State  v.  Rozum.  8  ND  548,  80 
NW  477,  disting\iislied  in  29  ND  51,  149 
NW  90-);  State  v.  .■\rcGrurr,  9  ND  5GG, 
84  NW  3G3,  distinguished  in  13  ND  122, 
99  NW  1077:  Stale  v.  Donovan,  10  ND 
610.  88  NW  717.  distinguished  in  21  ND 
27, 127  NW  1043. 

In  an  action  to  abate  a  liquor  nui- 
sance, it  was  held  tliat  the  finding  of 
liquor  in  defendant's  possession  was  not 
presumjitive  evidence  that  the  same  was 
to  be  unlawfully  sold.  State  c.x  rel.  Kelly 
V.  Nelson,  13  ND  122,  99  NW  1077. 

Jurisdiction. 

A  court  of  equity  has. power  to  issue 
an  injunction  pendente  lito  in  an  action 
to  abate  a  nuisance  under  this  chapter, 
upon  obtaining  jurisdiction  of  the  sub- 
ject matter.  State  v.  Simpson,  78  ND 
3G0,  49  NW  2d  777. 

Suflicicncy  of  Adidavit. 

An  afTidavit  for  a  search  warrant 
made  by  the  state's  attorney  upon  in- 
formrition  and  ln'iicf  is  in^ulVu•ieIlt  to  au- 
thorize .search  of  premises  believed  to  be 


Sufficiency  of  Complaint. 

When  it  is  charged  that  into.xicating 
liquors  were  sold  on  premises,  it  is  not 
neccssar>-  to  state  the  names  of  the 
parties  to  whom  such  sales  were  made. 
State  v.  Dellairc.  4  ND  312,  GO  NW  988. 

Under  the  prohibitory  law,  in  an  ac- 
tion for  the  abatement  of  a  liquor  nui- 
sance, an  injunction  miglit  issue  at  tlie 
commencement  of  the  action  upon  a 
complaint  alone,  when  made  by  the 
state's  attorney  and  veiified  by  him 
upon  information  and  belief.  State  e.\- 
rel.  Register  v.  Patterson,  13  ND  70,  99 
NW  G7. 

The  court  is  not  authorized  to  direct 
the  abatement  of  a  liquor  nuisance 
where  the  indictment  or  information 
fails  to  particularly  de.<-cribe  the  place 
where  such  nui.sancc  is  maintained.  State 
V.  Ildved.sen,  20  ND  62,  12G  NW  489. 

Decision  under  Prior  Law. 

Where  the  prosecution  for  keeping 
and  maintaining  a  common  muisance  is 
only  against  tiie  i)erson,  and  where  the 
state  does  not  seek  an  order  of  abate- 
ment of  the  nuisance,  a  criminal  infor- 
mation charging  the  keeping  of  the 
place  where  the  forbidden  acts  are  com- 
mitted is  sutlicient.  State  v.  Kruse,  19 
ND  203, 124  NW  385. 

Collateral  References. 

Constitutionality  of  statute  conferring 
on  chancery  courts  power  to  abate  pub- 
lic nui.^anccs,  5  ALR  1474;  22  ALR  542; 
75  ALR  1298. 

Right  to  enjoin  threatened  or  antici- 
pated nuisance,  7  ALR  749;  26  ALR  937; 
32  ALR  721;. =15  ALR  880. 

Bowling  alleys,  riglit  to  enjoin,  20 
ALR  1482;  29  ALR  41;  53  ALR  149; 
72  ALR  l.riO. 

Doctrine  of  comparative  injury  in  suit 
to  enjoin  nuisance.  CI   ALR  921. 

Judgment  abating  nuisance  as  afTcct- 
ing  owiur  not  .served  with  process,  C3 
ALR  098. 

Street  or  highway,  right,  a.s^  between 
-state    and    county    or    niunicipalily,    to 
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Sr^' ALR  oS"  '"  ''''"'  ^^"'"'^  ""'•-"" 

24  AlTod^lor'"-^'  ""'-^^"^^  ''  '^^'' 
Joinder  in  injunction  action  to  re- 
tSin°'"  ^H ''*'  ""if "«.  of  persons  con- 
.-ni  3  *  '"^''^  *'""°""''  separate  and 
independent  acts,  45  ALR  2d  1284 


Practice  of  extracting  usury  a 


proSrfv^ilf'^'T'ir?'  '"J""^''0"-When  officers  lake  possess!, 

that  acts  are  i'-n/cotSeen^  -  ^^c 

said  nuisance  is  located    the  court  nr  V^,?      "PO"  the  premises  a 
commanding  the  officcr.prvinr.  •  i     J"^°',  ^"^t  issue  his  wa 


Source:  Pen.  C.  1877,  §305-  R  C 
1895,  §  7239;  R.  C.  1899  1 7239-  R  C 
1905  §S97G;S.L.  1913.  d,  172.  §3-0 
L  1913.  §§9GS2,  9693;  R.C.19.i3s'42: 


The  statute  whicli  directs  the  sei 
and  retention  of  property  allcRed  t 
used  as  a  l.awdyhouse.  if  the  seizu 
w.thout  notice  and  without  a  hearin 
determine  whether  such  place  is  a- 
sance  jn  fact,  is  unconstitutional  as 
taking  of  properly  without  due  pr« 
the  Violation  of  the  security  of  pel 
m  their  o«-n  lm,,.ses.  and  as  an  unrea« 


Constitutionality. 

.r.'^!!r    "^""V"'^    ''■''''''    ^•■^^■'■rfes    for    the 

granting   of  a   temporary   injunction    at 

the  coniinencenicnt  of  an  action  to  a!,->t«  ■•-—'."<>'.  mouses,  anu  as  an 

a  baxvdyhouse  nuisance  is  nruncon  ti  ^r  r  '"'"''■  ^'''"**=  «  '■*•'•   Henj:sta„ 

tutional   as   depriving  a   pe"  n   of    £"  ALu's^o'V'^'''   ''''   '''   '^'^^^80 

liberty,  or  property  without  duo  procS  Ward  Po^  of  ""i'.' vV"  ^'"''^''  ^ourt 

of  law.  State  ex   rcl.   Heri-stnd  v    V  County,  77  ND  189.  42  N\V  2d  si 

St  '^  ^^  '^"''  '^"  ^''■^^"-^°'  22  ALR 

42-02-01.     Common  nuisance— AbafeniPnf      if        i        •    . 
the  judgment  of  a  iurv   court    or  i  'i       ^^-^^ '\>''''*'^  ^^ 
common   nuisance.    the^;hS\"^  ^"^'.f^V,^'^^^  t«  l^el 

proer  county,  or  the  police  or  n nrshr.^^  ""^  ''"f  '""^^''^^''^  ^^^  ^^ 
the  nuisance  is  located.  sh;M  be  3  rortoH  f  "I"-''  ''^^  ^'^  ^^'"^'^^  ^^'1'^' 
by  taking  possession  there,  toget  e  ti  S  '1^  '''"'  t'^^  ^"^^  '^'••^* 
m  keeping  anclniaiiUaiiiing  SI  chnuis-Hu-o  '  ^7'^""'  "'°""^^>'  "^e 
use  by  anyone,  ;uul  to  kc^i    01^30?  fT  •^°,''"''  ^^'"  ^^'"^'^  ^>'^^""ns 

date  of  the  judgnu-nt  do  reel,  g  i     to    ,!^  '  "^  '"'  ^''''  ^'"""^  ^^ 

jiidgmont.  such  ollicer  publicl  sh  d  ,1  ,  ""  '""'T'  ""'•'^'•'"^•^'-  ^fte 
"Sod  in  keeping  ;.,.d  .nJu.t  i  ng  th  u  vm '  .'^'^  '"''"•^"^"  •-'''^•'•*i 
open  .said  buildinir.  erection    or     h,.,    .  V.  '^"^'   '"■^'■"""   ^'•*'^''^'"* 
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Source:  S.  L.  1885.  ch.  121,  §  5;  R.  C. 
1895,  §762G;  R.  C.  1S90,  §7626;  R.  C. 
1905,  §  9396;  S.  L.  1911,  ch.  59,  S  1;  1913. 
ch.  172,  §1;  C.  L.  1913.  1^90-44,  9691, 
10177;  S.  L.  1917.  ch.  120.  §  1;  1923.  ch. 
258,  §1;  1925  Supp.,  §§9091,  10177;  R. 
C.  1943,  §  42-0204. 

Death  of  Defendant. 

The  death  of  the  person  charged  with 
maintainins  a  common  nuisance  abates 
the  nuisance  and  the  cause  of  action 
does  not  survive.  State  ex  rel.  Kelly  v. 
McMaster,  13  XD  58,  99  MW  58. 

Destruction  of  Personal  Property. 

In  an  action  for  the  discontinuance  of 
a  bawdyhouse  as  a  common  nuisance, 
the  court  has  no  inherent  authority  to 
order  the  destruction  of  personal  prop- 
erty kept  and  used  in  connection  with 
its  operation  and  maintenance.  State  ex- 
rel.  McCurdy  v.  Bennett,  37  MD  4G5, 
163  NW  10G3. 

To  seize  and  destroy  personal  property 
found  in  a  di.^ordnrly  house  also  u^ed 
as  the  home  of  the  defendant  tliere  must 
be  evidence  to  .";ho\v  what  personal  prop- 
erty was  used  in  tlie  keeping  and  ninin- 
taining  of  the  nuisance  and   a  judicial 


determination  thereon.  State  ex  rel.  Hal- 
vorson  v.  Simpson,  78  ND  440,  49  NW 
2d  790. 

Dwelling  House. 

The  provisions  of  this  section  and 
section  ::'^-02-03  for  the  abatement  of  a 
bawdyhouse  nuisance  do  not  authorize 
the  taking  possession  of  and  closing  a 
dwelling  house  used  in  keeping  and 
maintaining  such  nuisance  until  it  is 
found  upon  the  judgment  of  a  jury, 
court,  or  judge  having  jurisdiction  to 
be  a  common  nuisance.  Simpson  v.  Dis- 
trict Court  of  Ward  County,  Fifth  Ju- 
dicial Dist..  77  ND  189,  42  NW  2d  213. 

Decision  under  Prior  Law. 

A  place  of  business  keeping  for  sale 
and  selling  intoxicating  liquor  in  the 
state  of  North  Dakota  in  \nolation  of 
the  prohihitoi-y  liquor  law  (Laws  1890, 
ch.  110,  §13)  was  a  common  nuisance, 
whether  such  liquor  was  or  was  not 
drunk  by  purchasers  at  such  place  of 
busine.'JS.  witli  the  knowledge  and  con- 
.sent  of  the  agent  in  charge  of  such  place 
of  business.  State  ex  rel.  Bartlctt  v. 
Fraser,  1  ND  425,  48  NW  343. 


42-02-05.  When  premises  released. — If  the  proceeding  is  an  action 
eithex-  at  law  or  in  equity  and  a  bond  is  given  and  the  costs  therein 
are  paid,  the  premises  shall  be  released  at  the  end  of  one  year  from 
the  date  of  the  service  of  the  temporary  injcmctional  order,  if  in  an 
equity  case,  or  from  the  closing  of  the  premises,  if  in  a  criminal  case. 
In  the  meantime,  and  in  either  form  of  action,  the  premises  where 
such  nuisance  was  kept  and  maintained  shall  be  regarded  as  being  under 
a  restraining  order  of  the  court,  a  violatioji  of  which  will  subject  the 
violator  to  punishment  for  contcmiit.  The  release  of  the  property  under 
the  provisions  of  this  section  shall  not  release  it  from  any  judgment, 
lien,  penalty,  or  liability  to  which  it  may  be  subject  under  any  statute 
or  law. 

Source:  S.  L.  18S5,  ch.  121.  §5;  R.  C. 
1895,  §7C2G;  R.  C.  1899,  §  7G2G;  R.  C. 
1905,  §9390;  S.  L.  1913,  ch.  172,  §4;  C. 


L.'1913.  §§9G94,  10177;  S.  L.  1923,  cL. 
258.  §  1;  1925  Supp.,  §  10177;  R.  C.  1943, 
§  42-0205. 


42-02-OG.  Termination  of  lease  b>  owner  under  injunction  releases 
properly — Notice  to  tenant. — When  U  asehold  premises  are  closed  under 
an  injunctional  order  or  have  been  adjudged  to  be  a  nui.sance,  the  owner 
thereof  shall  have  the  right  to  terminate  the  lo;ise  by  giving  three  days' 
notice  thereof  in  writing  to  the  lenai  t,  and  after  giving  such  notice,  if 
the  owner  shidl  prove  to  the  court  tl.at  he  was  without  fault,  and  had 
not  knowingly  nor  negligently  perm i  .ted  the  keeping  or  maintaining  of 
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the  nuisance  complained  of,  the  premises  shall  be  turned  over  to  the 
owTier  upon  the  order  of  the  court.  The  release  of  the  property  shall 
be  upon  the  condition  that  the  nuisance  shall  not  be  continued  and 
that  the  return  of  the  ]n-oi)Grty  shall  not  release  any  lien  upon  said 
property  occasioned  by  any  i^rosecution  of  c'he  tenant.  If  the  o\\Taer 
appears  and  pays  all  costs  of  the  proceedings  and  files  a  bond  with 
sureties  to  be  apiiroved  by  the  court,  conditioned  that  he  immediately 
will  abate  said  nuisance  and  will  prevent  it  from  being  established  or 
kept  therein  within  the  period  of  one  year  thereafter,  the  court  or  the 
judge,  if  satisfied  of  the  owners  good  faith,  may  order  that  the  premises 
taken  and  closed  be  released  and  the  said  order  of  abatement  canceled 
so  far  as  it  may  relate  to  said  property. 
Source:  S.  L.  1885,  ch.  121,  §5;  R.  C.      Protection  of  Owner's  Rights. 

If,  after  a  judgment  is  rendered 
ag.ninst  the  defendant  tenant  on  the 
issua  of  maintaining  a  nuisance,  the 
owTier  of  the  premises  can  show  that 
he  is  wthout  fault,  his  riglits  are  pro- 
tected. State  ex  rel.  Halvorson  v.  Simp- 
son, 78  ND  440,  49  NW  2d  790. 


1895,  §7626;  R.  C.  1S99.  §7626;  R.  C. 
1905,  §9396;  S.  L.  1913,  ch.  172,  §4; 
C.  L.  1913,  §§9G94,  10177;  S.  L.  1923, 
ch.  258,  §1;  1925  Supp.,  §10177;  R.  C. 
1943,  §  42-020G. 

Discretion  of  Court. 

It  is  discretionary  with  the  trial  court 
whether  the  building  in  which  a  nui- 
sance was  maint.-iincd  by  selling  liquors 
therein,  of  which  the  owner  had  knowl- 
edge, shall  be  released  to  the  owner 
after  it  is  closed  by  approi)riate  proceed- 
ings. State  ex  rcl.  HclFron  v.  Bleth,  21 
ND  27, 127  NW  1013. 

Lien  for  Fines  and  Costs. 

A  lien  for  fines  and  costs  is  en- 
forceable on  premises  on  which  a  nui- 
sance is  unlawfully  maintained,  where 
the  use  is  knowingly  permitted  by  the 
owner.  Larson  v.  Christianson,  14  ND 
476, 106  NW  51. 


Decision  under  Prior  Law. 

In  an  action  to  abate  a  liquor  nui- 
sance, where  the  trial  court  was  satis- 
fied of  the  good  faith  of  the  o\s-ncr  of  the 
building  in  intending  to  abate  the  nui- 
sance, the  mere  fact  that  the  owner  of 
the  building  was  aware  of  the  main- 
tenance of  the  nuisance,  by  his  tenant, 
before  the  commencement  of  the  abate- 
ment proceedings  did  not  necessarily  de- 
piive  the  owner  of  the  right  to  have  the 
premises  surrendered  to  him.  State  ox 
rcl.  Heffron  v.  BlcUi,  21  ND  27,  127  NW 
2043. 


42-02-07.  Evidence  admissible. — In  a  prosecution  under  this  chapter 
in  a  civil  proceeding,  evidence  of  the  general  rei)utation  of  the  house, 
building,  room,  or  place  designated  in  the  complaint  shall  be  admissible 
for  the  purjiose  of  proving  the  existence  of  a  common  nuisance.  Proof 
of  the  fact  that  any  jierson  has  i)loadcd  guilty  to  violation  of  the  pro- 
visions of  any  city  ordinance  or  ;  ny  other  law  of  the  land  enacted 
to  prevent  a  common  nuisance  als  >  is  admissible,  if  it  can  be  shown 
further  that  such  per.son,  when  pleading  guilty,  was  or  had  been,  at 
the  lime  and  place  mentioned  in  thi  complaint  in  the  action  then  pend- 
ing before  the  court,  a  frequenter  or  inmate  of  such  house,  building, 
room,  or  place,  and  such  jiroof  shali  be  deemed  prinia  facie  evidence  of 
the  guilt  of  the  defendant. 

Source:  S.  L.  1911.  ch.  09,  §8;   1913,      Absence  of  Dcfindant. 
ch-   172.  §8;   C.   L.    191:!.  §§  9C.'.l,  969F ;  The  fact  that  the  proprietress  of  the 

R,  C.  19 13,  5  42-0207.  house  wa.s  not  nclu.-illy  present   in   the 
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room  when   the   lewd   conversation   was  Fible  in   proceedinRs  for  the   abatemrr.t 

carried  on  does  not   render   such   testi-  of  the  nuisance  as  bearing  on  the  char- 

mony  incompetent  to  show  the  character  acter  of  the  house.  State  v.  Simpson,  78 

of  the  house.  State  v.  Simpson,  78  ND  ND  360,  49  NW  2d  777. 
360,  49  NW  2d  777. 


Circumstantial  Evidence. 


General  Reputation. 
To  prove  the  character  of  a  house  al- 

If  the  facts  and  circumstances  in  the  lep;cd  to  be  a  disorderly  house,  the  gen- 
evidence    are    such    that    the    clear    in-  eral  reputation  of  such  house  is  admis- 
ference    therefrom    is    tl-.at    intercourse  sible.  State  v.  Simpson,  78  ND  3G0,  49 
was  practiced  on  the   premises,  that  is  NW  2d  777. 
sufficient   even    if   no    particular   act    is 

shown.  State  v.  Simpson,  78  ND  360,  49  Collateral  References. 

NW  2d  777.  Admissibility,      in      prosecution      for 

_       .  ,.        ,  ^  maintaining  liquor  nuisance,  of  evidence 

Conviction  of  Inmates.  ^^   ^^^^^^^   reputation    of   premises,    68 

Evidence  of  conviction  of  inmates  of  a  ALR  2d  1300. 
bawdyhouse  on  moral  charges  is  admis- 

42-02-08.  Claim  of  privilege  denied. — No  person  shall  be  excused 
from  giving  any  testimony  or  evidence  upon  any  investigation  or  pro- 
ceeding for  a  violation  of  this  chapter  upon  the  ground  that  such  testi- 
mony would  tend  to  convict  him  of  a  crime,  but  such  testimony  or  evi- 
dence shall  not  be  received  against  him  upon  any  criminal  investigation 
or  proceeding. 

-Source:  Pen.  C.  1877,  §392;  R.  C.  ch.  172,  §8;  C.  L.  1913,  §§9651,  9679. 
1895,  §7236;  R.  C.  1899,  §7236;  R.  C.  9698;  S.  L.  1919,  ch.  133.  §2;  1925 
1905,  §  8973;  S.  L.  1911,  ch.  59,  §  8;  1913,      Supp.,  §  9G74a3;  R.  C.  1943,  §  42-0208. 

42-02-09.  Reasonable  attorney's  fees. — In  case  judgment  is  rendered 
in  favor  of  the  plaintiff  in  any  action  brought  under  the  provisions  of 
section  '12-02-02,  the  court  or  judge  rendering  it  also  shall  render  judg- 
ment for  a  reasonable  attorney's  fee  in  favor  of  the  plaintiff  and  against 
the  defendants  therein.  Such  attorney's  fee  shall  be  ta.xed  and  collected 
as  other  costs  in  the  action,  and  when  collected  shall  be  paid  to  the 
attorney  for  the  plaintilf  therein.  If  such  attorney  is  the  attorney  gen- 
eral or  state's  attorney,  such  attorney's  fee  i?hall  be  paid  into  the  county 
treasury  and  credited  to  the  general  fund  of  the  county. 

Source:  S.  L.  1911,  ch.  59,  §2;  1913. 
ch.  172,  §2;  C.  L.  1913,  §§  9G45,  9092; 
R.  C.  1943,  §  42-0209. 

42-02-10.  Injunction — Penalty  for  violation. — If  the  terms  of  an  in- 
junction for  the  abatement  of  a  common  nuisance  are  violated  in  any 
place  in  the  state  of  North  Dakota,  the  offonding  party  shall  be  pun- 
ished for  contemi)t  by  a  fine  of  not  less  than  twenty-live  dollars  nor 
more  than  one  thousand  dollars,  and  by  imprisonment  in  the  county 
jail  for  not  more  than  one  year. 

Source:  S.  L.  1911,  ch.  .SO.  5§  2.  C,  7;      '»  Goniial. 
1913,   ch.    172.    §§2.   C,    7;    C.    L.    1913.  The  violiilion  of  un  injunction  abating 

§§904.S,  9019,  UO.'.O.  9G92.  9696,  9097;  a  li.iiK.r  nuisance  is  punishable  by  a  com- 
S.  L.  1923,  ch.  •J.'iS.  U:  1925  Suj)!..,  tompt  proceeding.  State  v.  Markuson,  .I 
S  10177;  K.  C.  1913,  §  42-0210.  ND  147.  G4  NW  934. 
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42-02-11.  Contempt  proceeding. — A  contempt  proceeding  arising  out 
of  the  violation  of  any  injunction  granted  under  the  provisions  of  this 
chapter  shall  be  conducted  in  the  manner  prescribed  for  the  conduct  of 
such  ])roceeding  in  title  27,  Judicial  Branch  of  Government. 

V.  Newton,  16  ND  151, 


Source:  S.  L.  1011,  ch.  59,  §5;   1913. 

ex  rel.  Hai-\ey 

ch.  172,  §5;   C.  L.   1913,  §§9648,  9695; 

112  NW  52. 

R.  C.  1943,  §  42-0211. 

SufScicncy  of  Affidavit. 

An  affidavit  upon  infomiation  and  be- 
lief is  insufficient  upon  wliich  to  base 
constructive  contempt  proceedings.  State 


Decision  under  Prior  Law. 

The  procedure  in  contempt  trials  did 
not  govern  in  cases  arising  under  statute 
relating  to  intoxicating  liquors.  State 
V.  Massey,  10  ND  154,  86  NW  225. 
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CHAPTER  11-28 
COUNTY  PARKS  AND  RECREATIONAL  AREAS 


Section 
11-28-01 


Section 
Board  of  county  park  commis-     11-28-10 
Bioners  —  Appointment   by 
county    commissioners   —     11-28-11 
Number. 
11-28-02    Eligibility   for   appointment—      11-28-12 
Term— Vacancy— Compensa-      11-28-13 
tion. 
11-28-03    County  auditor,  county  treas-      11-28-14 
urer,    and    state's    attorney      11-23-15 
shall  serve  board.  11-28-16 

11-28-04     Organization  of  board— Quor-      11-28-17 

urn,  meetings, 
11-28-05    Powers  and  duties  of  the  board      11-28-18 
of  park  commissioners.  11-28-19 

11-28-06    Tax  levy  by  board  of  county 

commissioners.  11-28-20 

Auditing  and  payment  of  bills.      11-28-21 
Publication    of    rules,   rcgula-      11-28-22 

lions,  and  proceedings. 
Violation  of  any  rule  or  regu- 
lation a  misdemeanor — Pen- 
alty— Injunction. 

*Only    §§     11-28-05,     11-28-12,    and    11-28-16 
are    reproduced 


11-28-07 
11-28-08 


11-2 


Police,  constables,  sheriff  to 
enforce  chapter. 

Declaration  of  power— Saving 
clause. 

Joint  county  park  district. 

Compensation  —  Vacancy  — 
Meetings. 

Secretary  and  treasurer. 

Organization — Quorum. 

Power  and  duties  of  board. 

District  budget— Tax  levy- 
Election. 

Auditing  and  payment  of  bills. 

Publication  of  rules,  reguU- 
tions,  and  proceedings. 

Violation  of  rules— Penalty. 

Police  officer  to  enforce  act. 

Declaration  of  power. 
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11-28-05.  Powers  and  duties  of  the  board  of  park  commissioners.— 
The  board  of  county  park  commissioners  shall  have  the  power  and  i; 
shall  be  its  duty  to: 

1.  Sue  and  be  sued  in  the  name  of  the  board; 

2.  Accept  on  behalf  of  the  county  any  and  all  lands  and  waters  and 
any  and  all  interests,  easements,  or  rights  therein,  and  any 
gifts,  grants,  donations,  or  trusts  in  money  or  property,  or 
other  assistance,  financial  or  otherwise,  from  federal,  state, 
municipal,  and  other  public  or  private  sources  for  park  and 
recreational  purposes;  and  accept  and  assume  the  supervision, 
control,  and  management  of  any  privately  owned  property  or 
recreational  area,  when  the  conditions  of  the  offer  for  iti. 
public  use  are  such  as  in  the  judgment  of  the  board  will  be 
conducive  to  the  best  interests  of  the  people  of  the  county  and 
state ; 

3.  Co-operate  and  contract  with  the  state  or  federal  government  or 
any  department  or  agency  thereof  in  furnishing  assurances  and 
meeting  local  co-operation  requirements  in  connection  with  any 
project  involving  the  construction,  improvement,  operation, 
maintenance,  conservation,  or  use  of  any  park  or  recreational 
area  under  the  jurisdiction,  supei-vision,  control,  and  manage- 
ment of  the  board;   • 

4.  Regulate,  supervise,  control,  and  manage  all  areas  of  land  and 
water  owned  or  held  by  the  county  or  which  may  be,  under 
written  agreement,  placed  by  hn  individual,  a  corporation,  the 
federal,  state  or  a  municipal  government  or  any  department  or 
agency  thereof,  under  the  jurisdiction,  supei-vision.  control, 
and  management  of  the  board  of  county  park  commissioners  for 
park  or  recreational  purposes; 

5.  Promulgate,  publish,  and  impose  rules  and  regulations  concern- 
ing the  uses  to  which  such  land  and  water  areas  may  be  put, 
including  the  regulation  or  prohibition  of  the  construction, 
establishment,  or  maintenance  therein  or  thereon  or  within  one- 
half  mile  thereof  of  any  concession,  dance  hall,  dance  parlor, 
dance  pavilion,  soft  or  hard  drink  parlor  or  bar,  and  of  any 
and  all  establishments  of  every  name,  nature,  or  description 
which  may,  in  the  judgment  of  the  board,  be  unsightly,  noisome, 
improper,  inappropriate,  or  detrimental  to  the  social  usages  of 
the  area  or  areas  for  park  and  recreational  purposes ; 

6.  Regulate,  supervise,  control,  and  manage  all  such  land  and  water 
areas  including  all  lakes,  streams  and  ponds  and  all  artificial 
bodies  of  water  created  by  any  water  development  or  water 
conservation  or  flood  control  project  of  the  county,  state,  or 
federal  government  not  under  the  jurisdiction,  supoi-vision,  or 
control  of  any  other  board,  department,  or  governing  body; 

7.  Exercise  full  police  power,  supervision,  control,  and  management 
over  such  areas  and  the  adjoining  and  adjacent  lands  within 
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one-half  mile  thereof,  and  by  regulations  duly  promulgated, 
published,  and  imposed  regulate  or  prohibit  the  construction, 
establishment,  maintenance,  or  operation  within  one-half  mile 
of  any  such  land  or  water  area  of  any  dance  hall,  dance  parlor, 
dance  pavilion,  soft  or  hard  drink  parlor  or  bar,  and  any  all 
establishments  of  every  name,  nature,  and  description  which 
may,  in  the  judgment  of  the  board,  be  unsightly,  noisome,  im- 
proper, inappropriate,  or  detrimental  to  the  social  usages  of 
any  land  area  or  body  of  water  so  developed  or  created.  The 
authority  provided  by  these  subsections  is  intended  to  be  exer- 
cised for  the  protection  of  the  health,  safety,  good  morals,  and 
general  welfare  of  the  people  of  the  county  and  state  to  the 
fullest  extent  permissible  under  the  police  power  of  the  county 
and  state; 

8.  Prevent  the  pollution,  contamination,  or  other  misuse  of  any 
water  resource,  stream  or  body  of  water  under  its  jurisdiction, 
supervision,  control,  or  management; 

9.  Certify  to  the  county  auditor  the  amount  of  money  necessary 
to  meet  the  estimated  expenses  and  costs  of  properly  conducting 
its  business  and  activities,  including  the  operation,  maintenance, 
and  improvement  of  the  park  and  recreational  areas  under  its 
jurisdiction,  supervision,  control,  or  management  for  the  ensuing 
year,  such  certificate  to  be  filed  with  the  county  auditor  not 
later  than  the  first  day  of  July,  each  year.  Such  certificate  shall 
be  accompanied  by  an  itemized  budget  statement  showing  the 
detailed  e.xpenditure  program,  as  nearly  as  possible,  of  the  board 
for  the  ensuing  year; 

10.  Do  all  tlie  things  reasonably  necessary  and  proper  to  preserve 
the  benefits  accruing  from  the  park  and  recreational  areas  under 
the  jurisdiction,  supervision,  control,  and  management  of  the 
board  of  county  park  commissioners; 

11.  To  exercise  the  power  of  eminent  domain  in  the  manner  provided 
by  the  title  Judicial  Remedies  for  the  purpose  of  acquiring  and 
securing  any  right,  title,  interest,  estate,  or  easement  necessary 
to  carry  out  the  duties  imposed  by  this  chapter,  and  particularly 
to  acquire  the  necessary  rights  in  land  for  the  control  of  the 
shores  of  any  lake  and  to  protect  the  right  of  ingress  and  egress 
therefrom  and  to  provide  recreational  areas  or  facilities. 

Source:  S.  L.  1953,  ch.  116.  §5;  R.  C. 
1943,  1957  Supp.,  §11-2805;  S.  L.  1959, 
oh.  124,  §  1. 

^  -     11-28-12.    Joint  county  park  district.— Two  or  more  contigruous  or 

adjacent  counties  may  form  a  joint  county  park  district  by  resolution 
liSSlCL^OXJ^LEMEIIT  *^"'^'  adopted  by-  the  board  of  county  commissioners  of  each  county 
affected.  Contiguity  of  counties  shall  not  be  afTectcd  by  intervening 
waters.  Tlie  powers  of  such  joint  county  park  district  shall  bo  exercised 
by  a  board  of  park  commissioners  ciioscn  as  follows: 

I,  •  The  board  of  county  commissioners  of  each  county  comprising  such 

'i  ;  joint  county  park  di.strict  shall  select  two  members  of  such  joint  board, 

j  of  whom  one  shall  be  a  member  of  such  board  of  county  commissioners, 

;  and  such  joint  board  shall  select  one  additional  member  at  large.   Each 

member  of  the  joint  park  board  shall  serve  for  a  term  of  two  years  and 
!  until  his  successor  is  selected  and  qualified. 

Source:    N.D.C.C;  S.  L.  1963,  ch.  115, 


11-28-16.     Power  and  duties  of  board. — ^The  board  of  joint  park  com- 
missioners, shall  have  the  following  powers  and  duties: 

1.  To  establish  and  maintain  within  the  district  public  parks,  play- 
grounds, and  recreational  areas ; 

2.  To  sue  and  be  sued  in  the  name  of  the  district; 

3.  To  exercise  the  power  of  eminent  domain  in  the  manner  pro- 
vided by  the  title  Judicial  Remedies  for  the  purpose  of  acquiring 
and  securing  any  right,  title,  interest,  estate,  or  easement 
necessary  to  carry  out  the  duties  imposed  by  sections  11-2S-12 
through  11-28-22,  and  particularly  to  acquire  the  necessary 
rights  in  land  for  the  control  of  the  shores  of  any  lake  and 
to  protect  the  right  of  ingress  and  egress  therefrom  and  to 
provide  recreational  areas  or  facilities ; 

4.  To  accept  in  behalf  of  the  district  any  and  all  lands  and  waters 
and  any  and  all  interest,  easement,  or  right  therein  and  any 
gifts,  grants,  donations,  or  trusts  in  money  or  property,  or  other 
assistance,- financial,  or  otherwise,  from  federal,  state,  municipal. 
and  other  public  or  private  sources  for  park  and  recreational 
purposes;  and  accept  and  assume  the  supervision,  control,  and 
management  of  any  privately  owned  property  or  recreational 
area,  when  the  conditions  of  the  offer  for  its  public  use  are 
such  as  in  the  judgment  of  the  board  will  be  conducive  to  the 
best  interests  of  the  people  of  the  district  and  state ; 

5.  To  co-operate  and  contract  with  the  state  or  federal  government 
or  any  department  or  agency  thereof  in  furnishing  assurances 
and  meeting  local  co-operation  requirements  in  connection  with 
any  project  involving  the  construction,  improvement,  operation, 
maintenance,  conservation,  or  use  of  any  park  or  recreational 
area  under  the  supervision,  jurisdiction,  control,  and  manage- 
ment of  the  board; 

6.  To  regulate,  supervise,  control,  and  manage  all  areas  of  land 
and  water  owned  or  held  by  the  district  or  which  may  be,  under 
written  agreement,  placed  by  an  individual,  a  corporation,  the 
fedei-al,  state,  or  a  municipal  government  or  any  department  or 
agency  thereof,  under  the  jurisdiction,  supervision,  control,  and 
management  of  such  board  for  park  or  recreational  purposes; 

7.  To  promulgate,  publish,  and  impose  rules  and  regulations  con- 
cerning the  uses  to  which  such  land  antl  water  areas  may  be 
put,  including  the  regulation  or  prohibition  of  the  con- 
struction, establishment,  or  maintenance  therein  or  thereon  or 
within   one-half   mile    thereof   of   any    concession,    dance    hall. 


11-28-16  COUNTIES 

dance  pavilion,  establishments  selling  soft  drinks  or  alcoholic 
beverages,  and  of  any  and  all  establishments  of  every  narr.^. 
nature,  or  description  which  may,  in  the  judgment  of  the  board. 
be  unsightly,  noisome,  improper,  inappropriate,  or  detriment.-;! 
to  the  social  usages  of  the  area  or  areas  for  park  and  recrea- 
tional uses; 

8.  To  regulate,  supervise,  control,  and  manage  all  such  land  and 
water  areas  including  all  lakes,  streams,  and  ponds  and  all  arti- 
ficial bodies  of  water  created  by  any  water  development  or  water 
conservation  or  flood  control  project  of  the  county,  state,  or 
federal  government  not  under  the  jurisdiction,  supervision,  or 
control  of  any  other  board,   department,   or  governing  body; 

9.  To  prevent  the  pollution,  contamination,  or  other  misuse  of  any 
water  resource,  stream  or  body  of  water  under  its  jurisdiction, 
supervision,  control,  or  management; 

10.  To  maintain  an  office  for  meetings  of  the  board  and  for  the 
use  of  its  secretary  and  treasurer; 

11.  To  levy  a  tax,  when  authorized  by  the  electors  of  the  affected 
counties,  annually  on  each  dollar  of  taxable  valuation  in  the 
district  for  the  payment  of  the  expenses  of  the  district,  including. 
but  not  limited  to,  per  diem,  mileage,  and  other  expenses  of  the 
members  of  the  board  and  ether  operating  expenses,  including 
the  payment  of  obligations  incurred  under  subsection  twelve 
hereof.  All  moneys  collected  shall  be  paid  over  to  the  treasurer 
of  the  joint  county  park  district,  who  shall  deposit  the  funds 
in  the  Bank  of  North  Dakota ; 

12.  To  enter  into  contracts  with  the  United  States  of  America,  or 
any  department  or  agency  thereof,  and  with  public  corporations 
of  North  Dakota  for  the  development  of  any  land  or  water 
resource  within  the  district; 

13.  To  employ  a  superintendent  of  the  park  area  and  to  employ 
such  other  assistance  as  may  be  necessary  to  carry  out  the 
purposes  of  sections  11-28-12  through  11-28-22; 

14.  To  lease  lands  owned  or  controlled  by  the  board  for  residential, 
camping,  concession,  and  other  purposes  upon  such  terms  and 
for  such  periods  as  the  board  may  determine  proper,  and  to 
deposit  and  expend  any  income  therefrom  the  same  as  other 
moneys  belonging  to  the  district; 

15.  To  provide  by  contract  or  otherwise  for  the  relocation  of  high- 
ways, public  utilities,  railroad  lines,  or  other  structures  as  may 
be  reasonably  necessary  in  developing  and  maintaining  the  park 
facilities ; 

16.  To  do  all  the  things  necessary  and  proper  to  preserve  the  bone- 
fits  accruing  from  the  park  and  recreational  areas  under  the 
jurisdiction,  supervision,  control,  and  management  of  the  board 
of  county  park  commissioners. 

The  authority  provided  by  these  subsections  is  intended  to  be  exercised 
for  the  protection  of  health,  safety,  and  good  morals  of  the  people  of 
the  district  and  state  to  the  fullest  extent  permissible  under  the  police 
power  of  the  state. 

Source:  S.  L.  1957,  ch.  112,  §  6;  R.  C. 
1043.  1957  Supp.,  §  11-281C. 
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23-11-01.     Definitions. — In  this  chapter,  unless  the  conte.xt  or  subject 
matter  otherwise  requires: 

1.  "Authority"  or  "housing  authority"  shall  mean  any  of  the  public 
corporations  created  by  section  23-11-02; 

2.  "City"  shall  mean  any  city  having  a  population  of  more  than 
five  thousand  inhabitants  according  to  the  last  federal  census 
and  "the  city"  shall  mean  the  [)articiilai-  city  for  which  a  particular 
housing  authority  is  created,  except  that  it  shall  not  mean  a  city 
which  has  agreed  to  or  will  so  elect  to  participate  in  a  county 
housing  authority  punuiant  to  section  51-10-08,  provided  that 
any  city  with  less  than  five  thousand  population  wliicli  has  an 
activated  city  hou.sing  authority  prior  to  July  1,  1971,  .shall  be  in- 
cluded within  this  delinition; 


1973  SUPPLBM?"- 


23-11-01  HEALTH  AND   SAFETY 

SO  elect  to  participate  in  a  county  housing  authority  pursuant  to 
section  54- 40-08 ; 

3.  "County"  shall  mean  any  county  in  this  state  and  "the  county" 
shall  mean  the  particular  county  for  which  a  particular  housing 
authority  is  created ; 

4.  "Governing  body"  shall  mean,  in  the  case  of  a  city,  the  city 
council,  or  the  board  of  city  commissioners,  as  the  case  may 
be,  and  in  the  case  of  a  county,  the  board  of  county  commis- 
sioners; 

5.  "Mayor"  shall  mean  the  mayor  of  the  city  or  the  president  of 
the  board  of  city  commissioners,  as  the  case  may  be ; 

6.  "Auditor"  shall  mean  the  city  auditor  or  the  county  auditor,  as 
the  case  may  be ; 

7.  "Area  of  operation"  shall  include : 

a.  In  the  case  of  a  housing  authority  of  a  city  having  a  popu- 
lation of  less  than  fifteen  thousand  inhabitants,  such  city  and 
the  area  within  five  miles  of  the  territorial  boundaries  there- 
of but  shall  not  include  any  area  which  lies  within  the  ter- 
ritorial boundaries  of  another  city ; 

b.  In  the  case  of  a  housing  authority  of  a  city  having-  a  popu- 
lation of  fifteen  thousand  inhabitants  or  more,  such  city  and 
an  area  within  ten  miles  of  such  territorial  boundaries  there- 
of, but  shall  not  include  any  area  which  lies  within  the  ter- 
ritorial boundaries  of  another  city ;  and 

c.  In  the  case  of  a  housing  authority  of  a  county,  all  of  the 
county  except  that  portion  which  lies  within  the  territorial 
boundaries  of  any  city  ; 

8.  "Federal  government"  shall  include  the  United  States  of  America 
and  any  agency  or  instrumentality,  corporate  or  otherwise,  of 
the  United  States  of  America ; 

9.  "Slum"  shall  mean  any  area  where  dwellings  predominate  which, 
by  reason  of  dilapidation,  overcrowding,  faulty  arrangement  or 
design,  lack  of  ventilation,  light,  or  sanitary  facilities,  or  by 
reason  of  any  combination  of  these  factors,  are  detrimentiil  to 
safety,  health,  and  morals; 

10.  "Housing  project"  may  be  applied  to  the  planning  of  the  build- 
ings and  improvements,  the  acquisition  of  proi)erty,  the  demoli- 
tion of  existing  structures,  the  construction,  reconstruction,  al- 
teration, and  repair  of  the  improvements,  and  all  other  work  in 
connection  therewith  and  shall  mean  any  work  or  undertaking: 

a.  To  demolish,  clear,  or  remove  buildings  from  any  slum  area, 
and  such  work  or  undertaking  may  embrace  the  adaption  of 
such  area  to  public  purposes,  including  parks  or  other  recrea- 
tional or  conmumity  purposes ; 

b.  To  provide  decent,  sale,  and  sanitary  urban  or  rural  dwell- 
ings, apartniciits,  or  other  living  accommodations  for  persons 
of  low  income,  and  may  inclutk*  buildings,  laud,  equipment, 
facilities,  and  other  real  or  personal  property  for  necessary, 
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convenient,  or  desirable  appurtenances,  streets,  sewers,  water 
service,  parks,  site  preparations,  gardening,  administrative, 
community,   health,   recreational,  educational,    welfare,    or 
other  purposes ;  or 
c.    To  accomplish  a  combination  of  any  of  the  foregoing  pro- 

11.  "Persons'of  low  income"  shall  mean  persons  or  families  who  lack 
the  amount  of  income  which  is  necessary,  as  determined  by  the 
authority  undertaking  the  housing  project,  to  enable  them,  with- 
out financial  assistance,  to  live  in  decent,  safe,  and  sanitary 
dwellings  without  overcrowding; 

12.  "Bonds"  shall  mean  any  bonds,  notes,  certificates,  debentures. 
or  other  obligations  issued  by  an  authority  pursuant  to  any  pro- 
vision of  this  chapter ; 

18.  "Real  property"  shall  include  all  lands,  including  improvements 
and  fixtures  thereon  and  property  of  any  nature  appurtenant 
thereto  or  used  in  connection  therewith,  and  every  estate,  inter- 
est, and  right,  legal  or  equitable,  therein,  including  terms  for 
years  and  liens  by  way  of  judgment,  mortgage,  or  otherwise 
and  the  indebtedness  secured  by  su'^h  liens :  and 

14.  "Obligee  of  the  authority"  or  "obligee"  shall  include  any  bond- 
holder, trustee  for  any  bondholders,  or  lessor  demising  to  the 
authority  property  used  in  connection  with  a  housing  project, 
or  any  assignee  of  such  lessor's  interest,  or  of  any  part  thereof, 
and  the  federal  government  when  it  is  a  party  to  any  contract 
with  the  authority.  •» 

Source:  S.  L.  1937,  ch.  102,  §  3;  R.  C.  population  "other    than    cities    of    more 

1943     §23-1101;    S.    L.    19C5,    ch.    192,  than    five   thousand    inhabitants   were   to 

r  I    '  '  be  included  within  area  of  operation  of 

county     housinc     authority.     Fradct     v. 

Cross-Refereiice.  City   of   Southwest   Fargo,   79   ND   799, 

Word   defined   by   statute   always   has  59  N\V  2d  871. 

same  meaning,  see   §  1-01-09.  ^^^^.^   j,^^^^^^_ 

Constitutionality.  The  buildinp  of  low  cost  public  hous- 
Favorcd   classification   of   "persons   of  injc  for  veleians  is  for  a  public  i)urposc. 
low   income"   is   neither  ailificial,   capri-  Fcrch    v.    Ilousinj;    Authority    of    Ciss 
clous,    arbitrary,    nor    unreasonable    and  County,  79  ND  7C-I.  59   N\V  2d  849. 
does  not  violate  state  constitutional  pro- 
vision   prohibiting    Rraiilinp    of    special  Collateral   Uefcrcnccs. 
privileges  and  immunili.'S  to  any  citizen  HcalthC=l.l,  32. 

or   class   of   citizens.    Ffrch    v.    Housing  42    Am.    Jur.,    Public    Housing    Laws, 

Authority   of  Cass   County.   79   NO   7fi4,  §  1  et  seq. 

69  NW  2d  819;  Fiadet  V.  City  of  South-  39    c.    J.    S.    Health,    §22    (c). 
vto<it  Karpo    79  ND  799.  59  NW  2d  871. 

west  targo,  ,j  i^u  ,j  .  Suability,   and    liability,   for   torts,   of 

Area  of  Operation.  public    housing    authority,    CI    ALR    2d 

Legislature  intended  that  all  areas  of      1246. 

23-11-02.  Creation  of  hoii.sing  aulhoritios. — In  each  city  and  in  each 
county  of  the  state,  Iht-ro  is  (•r»';itod  a  j.ubiic  body  corporate  and  politic 
to  be  known  as  the  "liousing  autlu)rity"  of  the  city  or  county,  a.s  the 
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case  may  be.  Such  authority  shall  not  transact  any  business  nor  exer- 
cise any  powers  granted  by  this  chapter  until  the  governing  body  of 
the  city  or  of  the  county,  as  the  case  may  be,  by  proper  resolution, 
shall  declare  that  there  is  need  for  an  authority  to  function  in  such 
city  or  county.  The  determination  as  to  whether  there  is  such  need 
may  be  made  by  the  governing  body  on  its  own  motion  and  shall  be 
made  upon  filing  of  a  petition  signed  by  twenty-five  residents  of  the 
city  or  county,  as  the  case  may  be,  asserting  that  there  is  need  for 
such  authority  to  function  in  such  city  or  county  and  requesting  that 
the  governing  body  so  declare. 

Source:  S.  L.  1937,  ch.  102,  §4;  R.  C.  gation  before  passing  resolution  de- 
1943,  §  23-1102.  daring  need   for  housing   authority   did 

not  mean  that  their  determination   was 
Determination  of  Need.  arbitrary,    and    their   action    in    passing 

Necessity  of  housing  authority  can  be      the   resolution  was  not  void.   Fradet  v. 
determined  by  board  of  county  commis-      City  of  Southwest  Fargo,  79  ND  799,  59 
sioners   on    its   own   motion,   based   only      NW  2d  871. 
on  good  faith  belief  that  there  is  such  a 

need.  Fradet  v.  City  of  Southwest  Fargo,      Public   Corporation. 

79  ND  799,  59  NW  2d  871.  The  housing  authority  is  a  public  cor- 

poration  for   public   purposes.    Ferch   v. 
Investigation  by  Board.  Housing   Autiiority   of  Cass  County,   79 

Fact  that  board  of  county  commission-      ND  7C4,  59  NW  2d  849. 
ers  did  not  make  an  independent  inves^i- 

23-11-03.  When  resohition  declaring  housing  authority  to  be  nece.s- 
sary  shall  be  adopted. — ^The  governing  bofly  of  the  city  or  county,  as 
the  case  may  be,  shall  adopt  a  resolution  declaring  that  there  is  need 
for  a  housing  authority  in  the  city  or  county  if  it  finds : 

1.  That  unsanitary  or  unsafe  inhabited  dwelling  accommodations 
exist  in  the  city  or  county ;  or 

2.  That  there  is  a  shortage  of  safe  or  sanitary  dwelling  accommoda- 
tions in  such  city  or  county  available  to  persons  of  low  income 
at  rentals  they  can  afford  to  pay. 

In  determining  whether  dwelling  accommodations  are  unsafe  or  unsani- 
tary, said  governing  body  may  take  into  consideration  the  degree  of 
overcrowding,  the  i)crcentage  of  land  coverage,  the  light,  air.  space,  and 
access  available  to  the  inhabitants  of  such  dwelling  accommodations,  the 
size  and  arrangement  of  the  rooms,  the  sanitary  facilities,  and  the  ex- 
tent to  which  conditions  which  endanger  life  or  property  by  fire  or  other 
causes  exist  in  such  buildings. 

Source:  S.  L.  1937,  ch.  102,  §  4;  R.  C.  taken  only  if  it  is  found  that  unsanitary 

1943,  §23-1103.                     ,  or  unsafe  dwellings  exist,  or  tliat  thrre 

„.,,,,.  is  a  shorla'.,'c  of  safe  or  sanitary  dwcll- 

Basis  of  Resolution.  5^^^     p^rcl.    v.    Housing    Autiiority    of 

Favorable  action  on  resolution  dcclnr-  Cass  County,  79  ND  7G4,  59  NW  2d  849. 
fng  need  for  housing  authority  is  to  be 

23-11-01.  When  authority  conclusively  doeiucd  e.<:tal)li.slio(i. — In  any 
suit,  action,  or  proceeding  involving  the  v;ili(lity  or  enforccrneat  of,  or 
relating  to,  any  contract  of  the  authority,  the  authority  shall  bo  con- 
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clusively  deemed  to  have  become  established  and  authorized  to  transact 
business  and  exercise  its  r.owers  hereunder  upon  proof  of  the  adoi)tion 
of  a  resolution  by  the  governing  body  of  the  city  or  county  declaring 
the  need  for  the  authority.  Such  resolution  shall  be  deemed  sufficient 
if  it  declares  that  there  is  need  for  an  authority  and  finds  that  either 
or  both  of  the  conditions  enumerated  in  section  23-11-03  exist  in  the 
city  or  county,  as  the  case  may  be.  A  copy  of  the  resolution,  duly 
certified  by  the  auditor  of  the  city  or  county,  shall  be  admissible  in 
evidence  in  any  suit,  action,  or  proceeding. 

Source:  S.  L.  1937,  ch.  102,  §4;  R.  C.  Investigation  Unnecessary. 

1943,  §  23-1104.  Fact  that  members  of  board  of  county 

.          f  F     ♦  commissioners    did    not    make    an    inde- 

l-inding  or  I- act.  pendent  investigation  did  not  mean  that 


Proof    of    the    resolution    conclusively 


their    determination    was    arbitrary. 


showed  that  the  necessary  facts  were  ^^^^  f^eir  action  in  passinir  the  resolu- 
found  by  the  goveminp  body.  Ferch  v.  jj^,,  ^^^^  ^.^■^^  Fradet  v.  City  of  South- 
Housing:  Authority  of  Cass  County,  79  ^g^j  Fargo,  79  ND  7G4,  59  NW  2d  871. 
ND    764,    59    NW    2d    849. 

23-11-05.  Commissioners  of  authority — .A.ppointment,  qualifications, 
tenure,  compensation. — When  the  governing  body  of  a  city  adopts  a 
resolution,  declaring  there  is  need  for  a  housing  authority,  it  promptly 
shall  notify  the  mayor  of  such  adoption.  Upon  receiving  such  notice,  the 
mayor  shall  appoint  five  per.sons  as  commissioners  of  the  authority 
created  for  said  city.  When  the  governing  body  of  a  county  adopts  a 
resolution  declaring  there  is  need  for  a  housing  authority,  said  body 
shall  appoint  five  persons  as  commissioners  of  the  authority  created 
for  said  county.  The  commissioners  who  are  first  appointed  shall  be 
designated  to  serve  for  terms  of  one,  two,  three,  four,  and  five  years, 
respectively,  from  the  date  of  their  appointment,  and  thereafter,  each 
commissioner  shall  be  appointed  for  a  term  of  office  of  five  years  ex- 
cept that  all  vacancies  shall  be  filled  for  the  unexpired  term.  No  com- 
missioner of  an  authority  may  be  an  officer  or  employee  of  the  city 
or  county  for  which  the  authority  is  created.  A  commissioner  shall 
hold  ofifice  until  his  successor  has  been  appointed  and  has  qualified.  A  cer- 
tificate of  the  appointment  or  reappointment  of  any  commissioner  shall 
be  filed  with  the  auditor  of  the  city  or  county,  as  the  case  may  be, 
and  such  certificate  shall  be  conclusive  evidence  of  the  due  and  proper 
appointment  of  such  commissioner.  A  commissioner  may  receive  ten  dol- 
lars a, day  for  each  day  necessarily  devoted  to  the  work  of  his  office 
and  he  shall  be  entitled  to  the  necessary  expenses,  including  traveling 
expenses,  incurred  in  the  discharge  of  his  duties.  The  per  diem  compen- 
sation provided  for  in  this  section  shall  not  exceed  three  hundred  dollars 
in  any  one  fiscal  year. 

Source:  S.  L.  1937,  ch.  102.  §5;  R.  C. 
1943,    §23-1105;    S.    L.    19G'J,    ch.    25G, 

23-11-00.  Chairman  of  commissioners  of  authority,  appointment — 
Vice-chairman,  a|i|)ointnieiU — (Juorum — Majority  vote  necessary. — The 
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mayor  in  the  case  of  an  authority  of  a  city,  or  the  governing:  body  in 
the  case  of  an  authority  of  a  county,  shall  designate  which  of  the  com- 
missioners appointed  shall  be  the  first  chairman.  When  the  office  of  the 
chairman  of  the  authority  thereafter  becomes  vacant,  the  commission- 
ers of  the  authority  shall  select  one  of  their  number  as  chairman.  The 
commissioners  also  shall  select  one  of  their  number  as  vice-chairman. 
Three  commissioners  shall  constitute  a  quorum  for  the  conduct  of  the 
business  of  the  authority.  Action  may  be  taken  by  the  authority  upon 
a  vote  of  a  majority  of  the  commissioners  present  unless  the  bylaws 
of  the  authority  require  a  larger  number. 

Source:  S.  L.  1937,  ch.  102,  §  5;  R.  C. 
1943,  §  23-1106. 

23-11-07.  Powers  of  commissioners  of  authority. — The  powers  of  each 
authority  shall  be  vested  in  the  commissioners  of  the  authority.  The 
authority  may  delegate  to  one  or  more  of  its  agents  or  employees  such 
powers  and  duties  as  it  deems  proper. 

Source:  S.  L.  1937,  ch.  102,  §5;  R.  C. 
1943,  §  23-1107. 

23-11-08.  Employees  of  authority — Duty  of  city  and  state's  allomey 
— Legal  assistants. — The  commissioners  of  an  authority  may  employ 
a  secretary  who  shall  be  its  executive  director,  and  such  technical  ex- 
perts, and  other  officers,  agents,  and  employees,  permanent  and  tempo- 
rary, as  it  may  require.  The  commissioners  shall  determine  the  qualifi- 
cations of  all  persons  employed  and  their  duties  and  compensation.  For 
such  legal  service  as  may  be  required,  the  commissioners  may  call  upon 
the  city  attorney  or  the  state's  attorney,  or  they  may  employ  counsel 
or  a  legal  staff  for  the  authority. 

Source:  S.  L.  1937,  ch.  102,  §5;  R.  C. 
1943.  §23-1108. 

23-11-09.  Commissioner  or  employee  shall  not  have  interest  in  hous- 
ing project  or  property  lo  be  used. — No  commissioner  or  emi)loyec  of  an 
authority  shall  acquire  any  direct  or  indirect  interest  in  any  housing 
project  or  in  any  property  included  or  planned  to  be  included  in  any 
project,  nor  shall  he  have  any  direct  or  indirect  interest  in  any  contract 
or  proposed  contract  for  materials  or  services  to  be  furnished  or  used 
in  connection  with  any  housing  project.  If  any  commissioner  or  em- 
ployee of  an  authority  owns  or  controls  a  direct  or  indirect  interest  in 
any  property  included  or  planned  to  be  included  in  any  housing  project, 
he  immediately  shall  disclose  the  same  in  writing  to  the  authority,  and 
such  disclosure  shall  be  entered  upon  the  minutes  of  the  autiiority. 
Failure  to  disclose  such  interest  shall  constitute  misconduct  in  oflice. 

Source:  S.  L.  l'J37,  ch.  1(12,  §C;  K.  C. 
1943,  §231109. 

23-11-10.  Removal  of  c<mimissi«ni'rs. — A  conmii.ssioner  of  an  author- 
ity may  be  removed  by  the  mayor,  or  in  the  case  of  an  authority  for 
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a  county,  by  the  governing  body  of  the  county,  for  inefficiency,  neglect 
of  duty,  or  misconduct  in  ofiice.  He  shall  be  removed,  however,  only 
after  he  shall  have  had  an  opportunity  to  be  heard  upon  the  charges 
in  person  or  by  counsel.  A  copy  of  the  charges  shall  be  served  upon  the 
commissioner  at  least  ten  days  before  the  date  fixed  for  the  hearing. 
In  the  event  of  the  removal  of  any  commissioner,  a  record  of  the  pro- 
ceedings, together  with  the  charges  and  findings  thereon,  shall  be  filed 
in  the  office  of  the  auditor  of  the  city  or  county,  as  the  case  may  be. 

Source:  S.  L.  1937,  ch.  102,  §  7;  R.  C. 
1943,  §  23-1110. 

23-11-11.    Powers  of  authority. — An  authority  shall  have  the  follow- 
ing powers  and  duties : 

1.  To  exercise  public  and  essential  governmental  functions ; 

2.  To  sue  and  be  sued ; 

8.  Repealed  by  S.  L.  1973,  ch.  80,  §  21. 

4.  To  have  perpetual  succession ; 

5.  To  make  and  execute  contracts  and  other  instruments  necessary 
or  convenient  to  the  exercise  of  the  powers  of  the  authority; 

6.  To  make,  amend,  and  repeal  such  bylaws,  rules,  and  regulations, 
not  inconsistent  with  the  provisi  ns  of  this  chapter,  as  are  neces- 
sary to  carry  into  effect  the  powers  and  purposes  of  the  au- 
thority ;  ^ 

7.  To  prepare,  carry  out,  acquire,  lease,  and  operate  housing  proj- 
ects within  its  area  of  operation ; 

8.  To  provide  for  the  construction,  reconstruction,  improvement, 
alteration,  or  repair  of  any  housing  project,  or  any  part  thereof, 
within  its  area  of  operation ; 

9.  To  arrange  or  contract  for  the  furnishing  by  any  person  or  any 
public  or  private  agency  of  services,  privileges,  works,  or  fa- 
cilities for,  or  in  connection  with,  a  housing  project  or  the  occu- 
pants thereof; 

10.  To  include  in  any  contract  let  in  connection  with  a  project,  stipu- 
lations requiring  that  the  contractor  and  any  subcontractor  shall 
comply  with  requirements  as  to  minimum  wages  and  maxinuim 
hours  of  labor  and  any  conditions  which  the  federal  government 
may  have  attached  to  its  financial  aid  of  the  project; 

11.  To  lea.se  or  rent  any  dwellings,  hou.scs,  accommodations,  lands, 
buildings,,  structures,  or  facilities  embraced  in  any  housing  pro- 
ject and,  subject  to  the  limitations  contained  in  this  chapter,  to 
establish  and  revise  the  roat.s  or  charges  therefor; 

12.  To  own,  hold,  and  improve  real  or  per.sonal  proi)erty ; 

13.  To  purchase,  lease,  obtain  options  upon,  or  ac(|uire,  by  gift,  grant, 
bequest,  devise,  or  otherwise,  any  real  or  per.sonal  properly  or 
any  interest  therein ; 

14.  To  ac(iuire  real  property  by  the  exerci.se  of  the  power  of  eminent 
domain; 
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15.  To  sell,  lease,  exchange,  transfer,  assign,  pledge,  or  dispose  of 
any  real  or  personal  property,  or  any  interest  therein ; 

16.  To  insure,  or  provide  for  the  insurance  of,  any  real  or  personal 
property,  or  any  operation  of  the  authority,  against  any  risks 
or  hazards ; 

17.  To  procure  insurance  or  guaranties  from  the  federal  government 
of  the  payment  of  any  debts,  or  parts  thereof,  secured  by  mort- 
gages on  any  property  included  in  any  of  its  housing  projects, 
whether  the  debts  were  incurred  by  the  authority  or  not; 

18.  To  invest  any  funds  held  by  it  in  reserves  or  sinking  funds,  or 
any  funds  not  required  for  immediate  disbursement,  in  property 

•or  securities  in  which  savings  banks  may  legally  invest  funds 
subject  to  their  control ; 

19.  To  purchase  its  bonds  at  a  price  not  more  than  the  principal 
amount  thereof  and  accrued  interest,  and  all  bonds  so  purchased 
shall  be  canceled ; 

20.  To  investigate,  in  its  ai-ea  of  operation,  living,  dwelling,  and 
housing  conditions  and  the  means  and  methods  of  improving 
the  same ; 

21.  To  determine,  within  its  area  of  operation,  where  slum  areas 
exist  or  where  there. is  a  shortage  of  decent,  safe,  and  sanitary 
dwelling  accommodations  for  persons  of  low  income ; 

22.  To  make  studies  and  recommendations  relating  to  the  problem 
of  clearing,  replanning,  and  recf)nstructing  the  slum  areas  within 
its  area  of  operation  and  the  problem  of  providing  dwelling  ac- 
commodations for  the  persons  of  low  income,  and  to  cooperate 
with  the  city,  county,  or  slate,  or  any  political  subdivision  there- 
of, in  any  action  taken  in  connection  with  such  problems; 

23.  To  engage  in  research,  studies,  and  experimentation  on  the  sub- 
ject of  housing  within  its  area  of  operation ; 

24.  To  conduct  examinations  and  investigations  and  to  hear  testi- 
mony and  take  proof  under  oath  at  public  or  private  hearings 
on  any  matter  material  for  its  infomiation ; 

25.  To  administer  oaths,  issue  subpoenas  requiring  the  attendance  of 
witnesses  or  the  production  of  books  and  papers,  and  to  issue 
commissions  for  the  examinations  of  witnesses  who  are  outside 
of  the  state  or  unable  to  attend  before  the  authority  or  who 
are  excused  from  attendance ; 

26.  To  make  available  to  appropriate  agencies,  including  those 
charged  with  the  duty  of  abating  or  requiring  the  correction  of 
nuisances  or  like  conditions,  or  of  demolishing  unsafe  or  unsani- 
tary structures  within  its  area  of  operation,  its  findings  and 
recommendations  with  regard  to  any  building  or  property  wiiore 
conditions  exist  which  are  dangerous  to  the  public  health,  morals, 
safety,  or  welfare; 

27.  To  issue  bonds  from  time  to  time  for  any  of  its  corporate  pur- 
poses ; 
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28.  To  issue  refunding  bonds  for  the  purpose  of  paying  or  retiring 
bonds  previously  issued  by  it; 

29.  To  borrow  money  or  accept  grants  or  other  financial  assistance 
from  the  federal  government  for,  or  in  aid  of,  any  housing 
project  within  its  area  of  operation ; 

30.  To  take  over  or  lease  or  manage  any  housing  project  or  under- 
taking constructed  or  owned  by  the  federal  government; 

31.  To  comply  with  such  conditions  and  to  enter  into  such  mortgages, 
trust  indentures,  leases,  or  agreements  as  may  be  necessary, 
convenient,  or  desirable  to  carry  out  the  provisions  of  this  sub- 
section and  the  preceding  subsection ; 

82.    To  do  any  and  all  things  necessary  or  desirable  to  secure  the 
financial  aid  or  cooperation  of  the  federal  government  in  the 
;  undertaking,  construction,  maintenance,  or  operation    of    any 
housing  project; 

33.  To  exercise  all  or  any  part  or  combination  of  powers  herein 
granted ;  and 

34.  To  exercise  such  other  powers  and  duties  as  may  be  necessary 
to  carry  out  the  purposes  and  provisions  of  this  chapter. 

An  authority,  in  exercising  the  powers  specified  in  subsections  21,  25, 
and  26  of  this  section,  may.  act  through  one  or  more  of  the  commis- 
sioners or  through  other  persons  designated  by  it.  No  provision  of  law 
with  respect  to  the  acquisition,  operation,  or  disposition  of  property  by 
other  public  bodies  shall  be  applicable, to  an  authority  unless  there  shall 
be  specific  provision  to  that  eifect  by  the  legislative  assembly. 

Source:    N.D.C.C.;  S.  L.  1973,  clu  80,      urcach   of  ARiecment, 
«**•  Should  housinjr  authority's  otl'iccrs  fail 

Cross-RffiTcnce.  *>'"    ^^^"^<=    ^°    "'''^'^*'    agreed    payments 


Eminent  domain,   sec   ch.   32-15. 


such   odicers   coukl   be   compelled    to   do 
so  through  mandamus  or  niumlatory  in- 


Constitutionality.  junction     liuttressed    by    contempt     pro- 

S.,  ,  I,-  \.   1.        ■  cpcdings.  Fcrch  v.  Housing  Authority  of 

ince   the  purpose  for  which  housmg  ^         7-       .       no    xm    nr,     m    mm/  o  i 

authorities    take    property    by    right    of  ^'''^^    ^"""'y-   '^    ^^    ^°-*'    '^^    ^""^    ^d 
eminent   domain    is    public,   such    power 


819. 


is  not  contrary  to  due  process  clause  of      Cooperation  with  City. 

federal  constitution  nor  of  provision  of  j^    ^^^^    having    a    population    of    five 


state    constitution    forbidding    taking   of 


thousand    or    less    may    enter    into 


private  property  for  public  use  without      .^rccment  to  cooperate  with  the  county 
^A"lir.^:r;^l:r..J:r^a\.n"rf'':S      '--in^-  -thority  in  tl.  p..rforn,ance  of 


Authority  of  Cass  County,  79  ND  7G-1,  59 
NW  2d  849, 


functions  arising  from  powers  so  grant- 
ed by  the  legislature  to  the  city.  Kradct 
▼.  City  of  Southwest  Fargo,  79  ND  799, 
69  NW  2d  871. 


23-11-12.  Rentals  to  be  at  lowest  possible  rate — Authority  not  to  be 
operated  for  prolit. — Each  housing  authority  shall  manage  an:!  operate 
its  housing  projects  in  an  cllicient  maimer  so  as  to  onablo  it  to  fix 
the  rentals  for  dwelling  accommodations  at  the  lowest  po.ssible  rates 
consistent  with  its  providing  decent,  .safe,  and  sanitary  dwelling  ac- 
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commodations.  No  housing'  authority  shall  construct  or  operate  any 
project  for  profit  or  as  a  source  of  revenue  to  the  city  or  the  county. 

Source:  S.  L.  1D37,  cli.  102,  §9;  R.  C. 
1943,  §  23-1112. 

23-11-13.  Rental;; — How  fixed  by  authority.— An  authority  shall  fix 
the  rentals  for  dwelling  in  its  projects  at  no  higher  rates  than  it  shall 
find  to  be  necessary  in  order  to  produce  revenues  which,  together  with 
all  other  available  moneys,  revenues,  income,  and  receipts  of  the  au- 
thority from  whatever  source  derived  will  be  sufficient  to : 

1.  Pay,  as  the  same  become  due,  the  principal  and  interest  on  the 
bonds  of  the  authority ; 

2.  Meet  the  cost  of,  and  provide  for  maintaining  and  operating,  the 
projects  of  the  authority,  including  the  cost  of  any  insurance 
thereon,  and  the  administrative  expenses  of  the  authority;  and 

3.  Create,  during  not  less  than  the  six  years  immediately  succeeding 
its  issuance  of  any  bonds,  a  reserve  sufficient  to  meet  the  largest 
principal  and  interest  payments  which  will  be  due  on  such  bonds 
in  any  one  year  thereafter,  and  to  maintain  such  reserve. 

Source:  S.  L.  1937,  ch.  102,  §  9;  R.  C.      Cross-Kcfert-nce, 
1943,  §  23-1113.  ^  Exceptions  to  limitations  provided  by 

this  section,  .see  §  23-11-31. 

23-11-14.  Rentals  and  tenant  selection. — In  the  operation  or  manage- 
ment of  housing  projects,  an  authority  tit  all  times  shall  observe  the 
following  duties  with  respect  to  rentals  and  tenant  selection: 

1.  It  may  rent  or  lease  the  dwelling  accommodations  therein  only 
to  persons  of  low  income ; 

2.  It  may  rent  or  lease  the  dwelling  accommodations  therein  only 
at  rentals  within  the  tinancial  reach  of  such  persons  of  low  in- 
come ; 

3.  It  may  rent  or  lease  to  a  tenant  dwelling  accommodations  con- 
sisting only  of  the  number  of  rooms  which  it  deems  necessary 
to  provide  safe  and  sanitary  accommodations  to  the  proposed 
occupants  thereof,  without  overcrowding; 

4.  It  shall  not  accept  any  person  as  a  tenant  in  any  housing  project 
if  the  person  or  persons  who  would  occupy  the  dwelling  accom- 
modations have  an  aggregate  annual  income  in  excess  of  live 
times  the  annual  rental  of  the  quarters  to  be  furnished  such 
person  or  persons.  In  computing  the  rental  for  this  purpose,  there 
shall  be  included  in  the  rental  the  average  annual  cost  to  the 
occupant,  as  determined  by  the  authority,  of  heat,  water,  elec- 

«  tricity,  gas,  cooking,  and  other  necessary  services  or  facilities, 
whether  or  not  the  charge  for  such  services  and  facilities  is  in 
fact  included  in  the  rental ;  and 

5.  It  shall  prohibit  subletting  by  tenants. 
Source:  S.  L.  1937,  ch.  102,  §  10;  R.  C.      C'roM-Kefercncc. 

1943,  §  23-llU.  Exceptions  to  limitations  provided  by 

this   section,  see    5  23-11-31. 
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Constitutionality.  does  not  violate  privileges  and  immuni- 

Favored  classification  of  "persons  of  t'^s  clause  of  state  constitution.  Fradet 

low  income"  is   neither  artificial,  capri-  y-  City  of  Southwest  Fargo,  79  ND  799, 

clous,   arbitrary,   nor   unreasonable -and  59  NW  2d  871. 

23-11-15.  Right  of  authority  to  vest  certain  rights  in  obligee  not  re- 
stricted.—Sections  23-11-12,  23-11-13,  and  23-11-14  .shall  not  be  con- 
strued as  limiting  or  restricting  the  power  of  an  authority  to  vest  in 
an  obligee  the  right,  in  the  event  of  a  default  by  the  authority,  to  take 
possession  of  a  housing  project  or  to  cause  the  appointment  of  a  re- 
ceiver thereof  or  to  acquire  title  thereto  through  foreclosure  proceed- 
ings. 

Source:  S.  L.  1937,  ch.  102,  §  10;  R.  C. 
1943,  §23-1115. 

23-11-16.  Cooperation  between  authorities. — Any  two  or  more  au- 
thorities may  join  or  cooperate  with  one  another  in  the  exercise  of  any 
or  all  of  the  powers  conferred  upon  them  for  the  purpose  of  financing, 
planning,  undertaking,  constructing,  or  operating  a  housing  project  or 
projects  located  within  the  area  of  operation  of  any  one  or  more  of 
such  authorities. 

Source:  S.  L.  1937,  ch.  102,  §  11;  R.  C.  as     the     general     powers     granted     the 

1943,  §  23-1116.  city  cover  the   matters   upon   which   co- 

^..      _  ..  operation   is   desired.   Fcrch   v.    Housing 

City  Cooperation.  Authority  of  Cass  County,  79   ND  7G4, 

Cooperation  of  city  with  county  hou.s-  59  NW  2d  849. 
Ing  authority  can   be  exercised   insofar 

23-11-lG.l.  DiRsoIulion  of  city  housing  authorities  authorized — 
Procedure — EfTcct. — Tlie  governing  body  of  any  city  may,  by  resolution, 
dissolve  the  housing  authority  of  such  city  for  the  purpose  of  electing 
to  participate  in  a  county  housing  autliority  pursuant  to  section  54-10- 
08.  Upon  the  adoption  of  such  a  resolution  tlie  city  authority  shall  1973  SUPPLEA 
cease  to  e.xist,  except  for  the  purpose  of  winding  up  its  affairs  and 
executing  a  deed  to  the  county  hou.sing  authority  pursuant  to  the  agrce- 

jiient  executed  between  the  city  and  the  county  under  the  provisions 
.,;'  section  54-40-08.  All  the  rights,  contracts,  obligations,  and  property, 
roal  and  personal,  of  the  city  authority  shall  be  transferred  to  and 
KHTome  vested  in  the  county  authority,  provided  that  all  bonded  in- 
.JL'btedness  issued  by  the  city  authority  shall  remain  a  lien  against  the 
income  and  revenues  of  the  housing  project  pledged  to  the  payment 
of  such  bonds.  All  rights  and  remedies  of  any  person  against  the  city 
authority  may  be  asserted  and  enforced  against  the  county  authority 
to  the  same  extent  as  they  might  have  been  against  the  city  authority. 
Source:  S.  L.  1971,  ch.  250,  §  1. 

23-11-17.  Eminent  domain — Exercise  of  power. — As  a  prei'equisitc 
to  the  takint*  of  real  property  by  the  exercise  of  the  power  of  eminent 
domain,  an  authority  shall  ailopt  a  resolution  declaring  that  the  acquisi- 
tion of  the  real  property  described  therein  is  necessary  for  its  purposes 
under  the  provisions  of  this  chapter.  Such  jjowor  may  Ih>  v.'xercispd  in 
the  manner  provided  in  sections  32-15-01  to  32-15-34,  inclusive,  or  by 
any  other  applicable  provision  of  this  code  relating  to  the  exercise  of 
the  power  of  eminent  domain. 

Sourer:  S.  L.  1037,  ch.  102,  §  12;  R.  C.  clcnrancc  nnd  low  rent  housing)  the 
1943,  §23-1117.  provisions  of  this  section  did  not  violate 


provisions    of    state   ronstitution   forbid- 
ding the  taking  of  private  property  for 


Constilutioii.nlity. 
Since  the  i)urpi 
ing    ftutliurities    t 
of   eminent    domain    was    pui>iic    (slum      County,  79  NL)'7(>1,  !\'J  NW  2U  849. 


Since  the  i)urpose  for  whicl\  tlie  lious-      public    use    without    just    compensation. 
ing   ftutliurities    took   property   by   right      Kerch    v.    Housing    Authority    of    Cass 


23-11-18.  Planning,  zoning,  and  building  laws.— All  housing  projects 
of  an  authority  shall  bo  subject  to  the  planning,  zoninir,  sanitary,  and 
buildinjr  lasvs,  onliiiances.  and  regulations  applicable  in  the  locality 
In  which  the  housing  project  is  situated.  In  the  planninj:  and  location 
of  any  housing'  project,  .m  authority  shall  take  into  consideration  the 
reiaiionsnip  ot  the  project  to  any  larger  plan  or  long-range  program  for 
the  development  of  the  area  in  which  the  housing  authority  functions. 

Source:  S.  L.  1937,  ch.  102.  §  13;  R,  C. 
1943,  §23-1118. 

23-11-19.    Bonds— Issued  pursuant  to  resolution— General  provisions. 

Bonds  of  an  authority  shall  be  issued  pursuant  to  a  resolution  of  the 

commissioners  thereof.  Such  resolution  shall  specify: 

1.  Whether  such  bonds  shall  be  issued  in  one  or  more  series; 

2.  The  date  or  dates  which  the  bonds  shall  bear ; 

3.. .  The  time  or  times  at  which  the  bonds  shall  mature: 

4     The  interest  rate  or  rates  resulting  in  an  average  annual  net 

interest  cost,  not  exceeding  eight  percent  per  annum,  on  those  <;,,^„,^., 

issues  which  are  sold  at  private  sale,  which  the  bonds  shall  bear;  1973   SUPPLEMENi 

5.  The  denomination  or  denominations  in  which  the  bonds  shall  be 

6.  The  form,  either  coupon  or  registered,  in  which  the  bonds  shall 
be  issued;  .  .,  _  , .  ,     ,,  „ 

7.  The  conversion  or  registration   privileges,   if  any,  which   the 
bonds  shall  carry ; 

8.  The  rank  or  priority  which  shall  exist  between  various  issues 
of  bonds  and  various  kinds  of  bpnds  issued ; 

9.  The.manner  in  which  the  bonds  shall  be  executed ; 
lo!    The  medium  in  which  the  bonds  shall  be  payable ; 

11     The  place  or  places  at  which  the  bonds  shall  be  payable;  and 

12!    The  terms  of  redemption,  and  whether  A^ith  or  without  premium, 

to  which  the  bonds  shall  be  subject. 

The  conditions  .specified  in  the  resolution  may  be  printed  in  any  trust 

indenture  or  mortjrage  given  by  the  authority  to  secure  any  bonds 

issued  by  it. 

Source:  S.  L.  19:;7,  ch.  102.  §  15;  U.  C.      Cross-Ucference. 
1943,  §  23-1119.  Municipal  bonds,  see  §21-03-02. 

23-11-20.     Bonds— Types  which  may  be  issued.— An  authority  may 

issue  such  types  of  bonds  as  it  may  determine,  including  bonds  on  which 

the  interest  and  principal  are  payable :  _  . 

1     Exclusively  from  the  income  and  revenues  of  the  housing  project 

financed  with  the  proceeds  of  such  bonds  or  with  such  proceeds 

together  with  a  grant  from  the  federal  government  m  aid  of  such 

project;  ^  •     ^    •       la 

■  2  Exclusively  from  the  income  and  revenues  of  certain  designated 
housing  projects  whether  or  not  they  are  fmanced  in  whole  or 
in  part  with  the  proceeds  of  such  bonds ;  or 

3.  From  its  revenues  generally. 

The  bonds  and  other  obligations  of  tho  authority  shall  not  be  payable 
out  of  any  funds  or  prupcrlios  other  than  those  of  the  authority.  Any 
of  such  bonds,  however,  may  be  secured  additionally  by  a  pledge  of 
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any  revenues  or  by  a  mortgage  on  any  housing  project,  projects,  or 
other  property  of  the  authority. 

Source:  S.  L.  1937,  ch.  102,  §14;  R.  C. 
1943,  §  23-1120. 

23-11-21.  Bonds — Liability— Tax  exempt.— Neither  the  commission- 
ers of  an  authority  nor  any  person  executing  bonds  of  the  authority 
shall  be  liable  personally  thereon  by  reason  of  the  issuance  thereof, 
nor  shall  any  city,  county,  or  state,  or  political  subdivision  thereof,  be 
liable  thereon.  The  bonds  and  other  obligations  of  an  authority  shall 
not  be  a  debt  of  the  city,  county,  or  state,  nor  of  any  political  sub- 
division thereof,  and  shall  so  state  on  their  face.  They  shall  not  con- 
stitute an  indebtedness  within  the  meaning  of  any  constitutional  or 
statutory  debt  limitation  or  restriction.  Such  bonds,  together  with  the 
interest  thereon  and  income  therefrom,  shall  be  exempt  from  taxation. 

Source:  S.  L.  1937,  ch.  102,  §  14;  R.  C.      Pledging  of  Credit. 
1943,  §  23-1121.  Where  housing  project  was  financed  by 

federal  government  aid  and  by  issue  of 


authority's   bonds,   the   city's  credit  has 


Debt   Limitation. 

By  terms  of  this  statute  no  liability      ^gt  been  pledged,  nor  is  it  in  any  way 
for   bonds  of  housing   authority  can   be      liable.    Ferch    v.    Housing   Authority    of 
imposed   upon    the    county   or   city   and      Cass  County,  79  ND  764,  59  NW  2d  849. 
such   bonds   do   not   constitute   debts   of 
tne    county    in    excess    of    constitutional      Tax  Exempt. 

debt   limitation.    Ferch    v.    Housing'    Au-  Any.  property  held  by  a  housing  au- 

thority of  Cass  County,  79  ND  704,  59      thority  for  public  purposes  shall  he  ex- 
NW  2d  849.  empt  from   taxation.   Ferch   v.   Housing 

Authority  of  Cass  County,  79   ND   7G4, 

.S9  NW  2d  849.       . 

23-11-22.  Sale  of  bonds. — Except  as  hereinafter  provided,  bonds  is- 
sued by  an  authority  shall  be  sold  at  a  public  sale  held  after  a  notice 
has  been  published  at  lea.st  five  days  prior  to  the  sale  in  a  ncw.spaper 
having  a  general  circulation  in  the  city  or  county,  as  the  case  may  be, 
and  in  a  financial  newspaper  published  in  the  city  of  Now  York  or  in 
the  city  of  Chicago.  There  shall  bo  no  interest  rate  ceiling  on  issues  sold 
at  public  sale.  Such  bonds  may  be  sold  to  the  federal  government,  how- 
ever, at  private  sale  without  public  advertisement.  Such  bonds  m.ay 
also  be  sold  at  a  private  sale  when  such  obligations  do  not  exceed  the 
total  sum  of  one  hundred  thousand  dollars.  The  bonds  shall  not  be 
sold  for  less  than  ninety-eight  percent  of  par.  SUPPLEMENT 

Source:  N.D.C.C;  S.  L.  1971,  ch.  249,  •^*''*^ 

&J0-.  . 

23-11-23.  Bonds — Validity  when  onicer  who  signs  bond  is  no  longer 
In  ofTice — Deemed  issued  for  housing  projcit. — If  any  of  the  commi.s- 
sioners  or  oflicers  of  an  authority  who.se  signatures  appear  on  any 
bonds  or  coupons  cease  to  be  such  commissioners  or  oliicers  before 
the  delivery  of  the  bonds,  the  signatures  shall  bo  valid  and  sufllcient  for 
nil  purposes  the  same  as  if  the  commissioners  or  olficiM-s  liad  rcmainod 
in'ofllce  until  the  (iciivory  had  been  comiik'ted.  Any  bonds  issued  pur- 
suant to  tlie  pifivisioiis  of  the  (.•i\ai)ti'r  .sh;ill  be  fully  noKtiliable.  In  an 
action,  suit,  or  proceeding  involving  the  v;ili(iity  or  cnforccaLiility  of  any 
bond  of  an  authority  or  of  tlie  security  therefor,  the  bond  shall   be 
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deemed  conclusively  to  have  been  issued  for  a  housing  project  if  the 
bond  recites  that  it  has  been  issued  by  the  authority  to  aid  in  financing 
a  housing  project  to  i)rovide  dwelling  accommodations  for  persons  of 
low  income.  The  project  conclusively  shall  be  deemed  to  have  been 
planned,  located,  and  constructed  in  accordance  with  the  pui-poses  and 
provisions  of  this  chapter  if  such  a  statement  is  contained  in  the  bond. 

Source:  S.  L.  1937,  ch.  102,  §  15;  R.  C. 
1943,  §  23-1123. 

23-11-24.  Provisions  of  bonds,  trust  indentures,  and  mortgages. — In 
connection  with  the  issuance  of  bonds  or  the  incurring  of  obligations 
under  leases,  and  in  order  to  secure  the  payment  of  such  bonds  or 
obligations,  an  authority,  in  addition  to  its  other  powers,  shall  have 
power : 

1.  To  pledge  all  or  any  part  of  its  gross  or  net  rents,  fees,  or 
revenues  to  which  its  right  then  exists  or  thereafter  may  come 
into  existence; 

2.  To  mortgage  all  or  any  part  of  its  real  or  personal  property  then 
owned  or  thereafter  acquired ; 

3.  To  covenant  against  pledging  all  or  any  part  of  its  rents,  fees, 
and  revenues,  or  against  mortgaging  all  or  any  part  of  its  real  or 
personal  property,  to  which  its  right  or  title  then  exists  or  there- 
after may  come  into  existence,  or  ajrainst  permitting  or  suffer- 
ing any  lien  on  any  such  revenues  or  i)roperty ; 

4.  To  covenant  with  respect  to  limitations  on  its  right  to  sell,  lease, 
or  otherwise  dispose  of  any  housing  project  or  any  part  thereof; 

5.  To  covenant  as  to  what  other  or  additional  debts  or  obligations 
may  be  incurred  by  it ; 

6.  To  covenant  as  to  the  bonds  to  be  issued  and  as  to  the  issuance 
of  such  bonds  in  escrow  or  otherwise,  and  as  to  the  use  and 
disposition  of  the  proceeds  thereof; 

7.  To  provide  for  the  replacement  of  lost,  destroyed,  or  mutilated 
bonds ; 

8.  To  covenant  against  extending  the  time  for  the  payment  of  its 
bonds  or  interest  thereon ; 

9.  To  redeem  the  bonds,  to  covenant  for  their  redemption,  and  to 
provide  the  terms  and  conditions  thereof; 

10.  To  covenant,  subject  to  the  limitations  contained  in  this  chapter, 
as  to  the  rents  and  fees  to  be  charged  in  the  operation  of  a 
housing  project  or  projects,  the  amount  to  be  raised  each  year 
or  other  period  of  time  by  rents,  fees,  and  other  revenues, 
and  as  to  the  use  and  disposition  to  be  made  thereof; 

11.  To  create,  or  to  authorize  the  creation  of,  sjjecial  funds  for 
moneys  held  lor  construction  or  operating  costs,  debt  service, 
reserves,  or  other  puri)osc's.  and  to  covenant  as  to  the  use  and 
disposition  ol'  the  moneys  lield  in  such  fuiuis; 

12.  To  prescribe  the  procedure,  if  any,  by  whieh  the  terms  of  any 
conlnict  with   bondholders   may   be  amended  or  abrogated,    the 
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amount  of  bonds  the  holders  of  which  must  consent  thereto, 
and  the  manner  in  which  such  consent  may  be  given ; 

13.  To  covenant  as  to  the  use  of  any  or  all  of  its  real  or  personal 
property ; 

14.  To  covenant  as  to  the  maintenance  of  its  real  and  personal 
property,  the  replacement  thereof,  the  insurance  to  be  carried 
thereon,  and  the  use  and  disposition  of  insurance  moneys ; 

15.  To  covenant  as  to  the  rights,  liabilities,  powers,  and  duties  aris- 
ing upon  the  breach  by  it  of  any  covenant,  condition,  or  obliga- 
tion; 

16.  To  covenant  and  prescribe  as  to  events  of  default  and  terms 
.  and  conditions  upon  which  any  or  all  of  its  bonds  or  obligations 

shall  become,  or  may  be  declared,  due  before  maturity,  and  as 
to  the  terms  and  conditions  upon  which  such  declaration  and 
its  consequences  may  be  waived ; 

17.  To  vest  in  a  trustee  or  trustees  or  in  the  holders  of  bonds,  or  any 
proportion  of  them,  the  right  to  enforce  the  pavinent  of  the 
bonds  or  any  covenants  securing  or  relating  thereto ; 

18.  To  vest  in  a  trustee  or  trustees  the  right,  in  the  event  of  a 
default  by  the  authority,  to  take  possession  and  to  use,  operate, 
and  manage  any  housing  project  or  part  thereof,  to  collect  the 
rents  and  revenues  arising  therefrom,  and  to  dispose  of  such 
moneys  in  accordance  with  the  agreement  of  the  authority  with 
said  trustee ;  ^ 

19.  To  provide  for  the  powers  and  duties  .of  a  trustee  or  trustees 
and  to  limit  the  liabilities  thereof ; 

20.  To  provide  the  terms  and  conditions  upon  which  the  trustee  or 
trustees  or  the  holders  of  bonds,  or  any  proportion  of  them, 
may  enforce  any  covenant  or  rights  securing  or  relating  to  the 
bonds ; 

21.  To  exercise  all  or  any  part  or  combination  of  the  powers  herein 
granted ; 

22.  To  make  covenants  other  than,  and  in  addition  to,  the  covenants 
herein  expressly  authorized,  of  like  or  diiVerent  character;  and 

23.  To  make  such  covenants  and  to  do  any  and  all  such  acts  and 
things  as  may  be  necessary,  convenient,  or  desirable  in  order  to 
secure  its  bonds,  or,  in  the  absolute  discretion  of  said  authority, 
as  will  tend  to  make  the  bonds  more  marketable  notwithstand- 
ing that  such  covenants,  acts,  or  things  may  not  be  enumerated 
herein. 

Source:  S.  L.  1937|  ch.  102,  §  IG;  R.  C. 
1943,  §  23-1124. 

23-11-25.  Certification  of  attorney  general  as  to  legality  of  Ijontls. — 
An  authority  may  submit  to  the  attorney  general  of  this  state  any 
bonds  to  be  issued  hereunder  after  all  i)n)fcc(lings  for  the  issuance  of 
such  bonds  have  been  taken.  Upon  tlie  submission  of  such  procoedings 
to  the  attorney  general,  he  shall  examine  and  pass  upon  the  validity 
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thereof  and  of  the  regularity  of  all  proceedings  in  connection  thei-ewith. 
If  such  proceedings  conform  to  the  provisions  of  this  chapter  and  other- 
wise are  regular  in  form,  and  if  the  bonds,  when  delivered  and  paid 
for,  will  constitute  binding  and  legal  obligations  of  the  authority  en- 
forceable according  to  the  terms  thereof,  the  attorney  general  shall 
certify  in  substance  upon  the  back  of  each  of  said  bonds  that  it  is 
issued  in  accordance  with  the  constitution  and  laws  of  the  state  of 
North  Dakota. 

Source:  S.  L.  1937,  ch.  102,  §  17;  R.  C. 
1943,  §  23-1125, 

23-11-26.  Rights  and  remedies  of  an  obligee  of  authority. — An  ob- 
ligee of  an  authority,  in  addition  to  all  other  rights  which  may  be 
conferred  on  him,  and  subject  only  to  any  contractual  restrictions  bind- 
ing upon  such  obligee,  may: 

1.  By  mandamus,  suit,  action,  or  proceeding  at  law  or  in  equity, 
compel  the  authority  and  the  commissioners,  officers,  agents,  or 
employees  thereof,  to  perform  each  and  every  term,  provision,  and 
covenant  contained  in  "any  contract  of  the  authority  with  or 
for  the  benefit  of  such  obligee,  and  require  the  carrying  out  of 
any  or  all  such  covenants  and  agreements  of  said  authority  and 
the  fulfillment  of  ail  duties  impoi^ed  upon  said  authority  by  this 
chapter;  and 

2.  By  suit,  action,  or  proceeding  in  equity,  enjoin  any  act  or  thing 
■which  may  be  unlawful  or  in  violation  of  any  of  the  rights  of 
such  obligee  of  the  authority. 

Source:  S.  L.  1937,  cli.  102,  §  18;  R.  C. 
1943.  §  23-112G. 

23-11-27.     Additional  remedies  conferable  by  authority  on  obligee. — 

An  authority,  by  its  resolution,  trust  indenture,  mortgage,  lease,  or 
other  contract,  may  confer  upon  any  obligee  holding  or  representing  a 
specified  amount  in  bonds,  or  holding  a  lease,  in  addition  to  all  rights 
that  otherwise  may  be  conferred,  the  right,  upon  the  happening  of  an 
event  of  default  as  defined  in  such  resolution  or  insti'ument,  by  suit, 
action,  or  proceeding,  in  any  court  of  competent  jurisdiction: 

1.  To  cause  possession  of  any  housing  project,  or  any  part  thereof, 
to  be  surrendered  to  such  obligee ; 

2.  To  obtain  the  appointment  of  a  receiver  of  any  housing  jirojcct 
of  said  authority,  or  of  any  part  thereof,  and  of  the  rents  and 
profits  thorot'roni.  If  such  receiver  is  appointed,  he  may  enter 
into  and  take  possession  of  siuli  housing  project,  or  of  any  part 
thereof,  and  operate  and  maintain  tlie  .s;mio  and  collect  and  re- 
ceive all  fees,  rents,  revenues,  or  otlier  c-h:u-gca  thereafter  arising 
therefrom,  .•iiul  he  sliail  keep  such  moneys  in  a  separate  account  or 
accounts  and  apply  the  same  in  accordaiue  with  the  obligations 
of  the  authority  as  the  court  sliall  direct;  and 


3. 
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To  require  the  authority  and  the  commissioners  thereof  to  account 
as  If  It  and  they  were  the  trustees  of  an  express  trust. 


Source:  S.  L.  1937,  ch.  102,  §  19;  R.  C 
1943.5  23-1127. 

23-11-28.     Exemption  of  real  property  from  execution  sale.  All 

real  property  of  an  authority   inchidinj?  an  authority  created   under 

Indian  laws  recoenized  by  the  federal   government   shall   be  exempt 

from  levy  and  sale  by  virtue  of  an  execution,  and  no  execution  or  other 

judicial  process  shall  issue  against  the  same  nor  shall  any  judgm-entfiSTS    SUPPLEU 

against  any  authority  be  a  charge  or  lien  upon  its  real  property.    The' 

provisions  of  this  section,  however  shall  not  apply  to  nor  limit   the 

right  of  obligees  to  foreclose  or  otherwise  enforce  any  mortgage  of 

an  authority  or  the  right  of  an  obligee  to  pursue  any  remedies  for  the 
enforcement  of  any  pledge  or  lien  given  by  an  authority  on  its  rents. 
fees,  or  revenues. 

Source:   N.D.C.C;  S.  L.  1971,  ch.  250, 
61. 

23-11-29.  Tax  exemptions  and  payments  in  lieu  of  taxes. — The  prop- 
erty of  an  authority  including  an  authority  created  under  Indian  laws 
recognized  by  the  federal  government  is  declared  to  be  public  property 
used  for  essential  public  and  governmental  purposes  and  shall  be  ex- 
empt from  all  taxes  and  special  assessments  of  the  city,  the  county, 
the  state  or  any  political  subdivision  thereof.  In  lieu  of  such  taxes  or 
special  assessments,  an  authority  may  agree  to  make  payments  to  the 
city,  county,  state,  or  any  such  political  subdivision  for  improvements, 
services,  and  facilities  furnished  thereliy  for  the  benefits  of  a  housing 
project,  but  in  no  event  shall  such  payments  exceed  the  estimated  cost 
to  such  city,  county,  or  political  subdivision  of  the  improvements,  serv- 
ices, or  facilities  to  be  so  furnished. 

Source:   N.D.C.C.;  S.  L.  1971,  ch.  260,  2973    SUPPLEMENT 

§2. 

23-11-30.  Reports. — At  least  once  every  year,  an  authority  shall 
file  with  the  city  auditor  or  county  auditor,  as  the  case  may  be,  and 
with  the  state  planning  division,  a  report  of  its  activities  for  the  pre- 
ceding year  and  shall  make  recommendations  with  reference  to  such 
additional  legi.-^Iation  or  other  action  as  it  deems  necessary  in  order  to 
carry  out  the  purposes  of  this  chapter. 

Source:   N.D.C.C;  S.  L.  1971,  ch.  259, 
83. 


23-11-31  HEALTH  AND  SAFETY 

23-11-31.  Houses  for  workers  in  national  defense,  veterans  of  World 
War  I  and  veterans  of  World  War  II. — Any  housing  authority  may 
undertake  the  development  and  administration  of  projects  to  assure 
the  availability  of  safe  and  sanitary  dwellings  for  persons  engaged 
in  national  defense  activities  who,  it  is  detei-mined  by  the  housing 
authority,  would  not  otherwise  be  able  to  secure  safe  and  sanitary 
dwellings  within  the  vicinity  thereof.  In  the  ownership,  development, 
or  administration  of  such  projects  a  housing  authority  shall  have  all  the 
rights,  powers,  privileges,  and  immunities  that  such  authority  has 
under  any  provisions  of  law  relating  to  the  ownership,  development,  or 
administration  of  slum  clearance  and  housing  projects  for  persons  of 
low  income,  and  shall  exercise  such  rights,  powers,  and  privileges  as 
though  all  the  provisions  of  law  applicable  to  slum  clearance  and  hous- 
ing projects  for  persons  of  low  income  were  applicable  to  projects 
developed  or  administered  to  assure  the  availability  of  safe  and  sanitary 
dwellings  for  persons  engaged  in  national  defense  activities  as  provided 
in  this  section,  and  housing  projects  developed  or  administered  here- 
under shall  constitute  housing  projects  under  the  provisions  of  this 
chapter.  During  the  existence  of  this  chapter,  in  which  a  housing  au- 
thority finds,  and  such  linding  shall  be  conclusive  in  any  suit,  action, 
or  proceeding,  that  within  its  area  of  operation,  or  any  part  thereof, 
there  is  an  acute  shortage  of  safe  and  sanitary  dwellings,  which  im- 
pedes the  national  defense  program  or  the  general  welfare  of  veterans 
of  World  War  I  and  veterans  of  World  War  II  in  this  state  and  that 
necessary  and  safe  and  sanitary  dwellings  would  not  otherwise  be 
provided  when  needed  for  such  persons,  any  project  developed  or 
administered  by  such  housing  authority,  or  by  any  housing  authority 
cooperating  with  it,  in  such  area  pursuant  to  this  section,  with  the  finan- 
cial aid  of  the  federal  government,  or  as  agent  for  the  federal  govern- 
ment as  hereinafter  provided,  shall  not  be  subject  to  the  limitations 
provided  in  sections  23-11-13  and  23-1 1-M.  During  the  existence  of 
this  chapter  a  housing  authority  may  make  payments  in  such  amounts 
as  it  finds  necessary  or  desirable  for  any  services,  facilities,  works, 
privileges,  or  improvements  furnished  for  or  in  connection  with  any 
such  projects.  After  the  national  defense  period  any  such  projects 
owned  and  administered  by  a  housing  authority  shall  be  administered 
in  accordance  with  the  preceding  sections  of  this  chapter  save  that  as 
to  veterans  of  World  War  I  and  veterans  of  World  War  II  this  section 
shall  not  be  subject  to  the  limitations  in  section  23-11-14. 

Source:  S.  L.  1D41.  cli.  217,  §2;  1943,      I'uhlic   Turpose. 
ch.  190,  §  1;  R.  C.  1013,  §23-li:>l;  S.  L.  AUliouRh  special  provisions  are  niatlc 

1949,  ch.  191,  §1;  1957  Su'i)p.,  §23-1131.      i„  this  section  for  vctcr.ins.  this  section 


i.-»  for  a  piilijic  piirjiosc.  Forch  v.  Hous- 
ing; Authority  of  C.iss  County,  79  ND 
7G1,   59   NW   2d   819. 


Cross-UcfiTonces. 

Public  welfare  board  to  study  housing 
conditions,  see  §  nO-OG-OG. 
Vclernn.V  housing,  see  ch.  37-22. 

23-11-32.     Cooperation  with  federal  government. — A  housing  author- 
ity may  exercise  any  or  all  of  its  powers  for  the  purpose  of  cooperating 
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with,  or  actinjr  as  aucnt  for,  the  federal  jrovcrnnicnt  in  the  development 
or  administration  of  projects  by  the  federal  government  to  assure  the 
availability  of  safe  and  sanitary  dweilinps  for  persons  engaged  in  na- 
tional defense  activities  or  veterans  of  World  War  I  and  veterans  of 
World  War  II  and  may  undertake  the  development  or  administration 
of  any  such  projects  for  the  federal  government.  In  order  to  assure 
the  availability  of  safe  and  sanitary  housing  for  persons  engaged  in 
national  defense  activities,  or  for  veterans  of  World  War  I  and  veterans 
of  World  War  II,  a  housing  authority  may  sell,  in  whole  or  in  part,  to 
the  federal  government  any  housing  project  developed  for  such  persons 
but  not  yet  occupied  by  such  persons ;  such  sale  shall  be  at  such  price 
and  upon  such  terms  as  the  housing  authority  shall  prescribe  and  shall 
include  provision  for  the  satisfaction  of  all  debts  and  liabilities  of  the 
authority  relating  to  such  project. 

Source:  S.  L.  1941,  ch.  217,  §3;  R.  C. 
1943,  §23-1132;  S.  L.  1949,  ch.  191,  §2; 
1957  Supp.,  §  23-1132. 

23-11-33.  Municipalities  may  cooperate. — Any  city,  county,  or  other 
public  body  shall  have  the  right  and  power  to  cooperate  with  housing 
authorities,  or  with  the  federal  government,  with  respect  to  the  develop- 
ment or  administration  of  projects  to  assure  the  availability  of  safe 
and  sanitary  dwellings  for  persons  engaged  in  national  defense  activities 
and  veterans  of  World  War  I  and  veteians  of  "World  War  II  which 
such  city,  county,  or  other  public  body  has  for  the  purpose  of  assisting 
the  development  or  administration  of  slum  clearance  or  housing  projects 
for  such  persons. 

Source:  S.  L.  1941,  ch.  217,  §4;  R.  C.      Powers  of  City. 

^or^'l^^"^"^.^  ''^-  h  ^'■'^^'  '■■''•  ^^^'  5  2:  City    may    enter    into    a    cooperative 

19o7   Supp.,  §23-1133.  agreement    with    housing    authority,    at 

National  Defense.  '"^^^t    insofar    as    the    general     powers 


Any  city,  county,  or  other  public  body 


granted  the  city  cover  the  matters  upon 
which    cooperation    is   desired.    Ferch 

79 
ND  7C4,  59  NW  2d  849. 


had  the  right  to  cooperate  with  hous-  Housin,T  Authority  of  Cass  County 
ing  authorities  ui  development  of  proj- 
ects to  make  available  housing  for 
persons  engaged  in  national  defense  ac- 
tivities. Fradet  v.  City  of  Southwest 
Fargo,  79  ND  799.  59  NW  2d  871. 

23-11-31.  Powers  of  housing  authority. — This  chapter  shall  consti- 
tute an  independent  authorization  for  a  housing  authority  to  undertake 
the  development  or  administration  of  projects  to  assure  the  availability 
of  safe  and  sanitary  dwellings  for  por.sons  engaged  in  national  defense 
activities  and  veterans  of  World  War  I  and  veterans  of  World  War  II 
as  provided  in  this  chapter  and  for  a  housing  authority  to  cooperate 
with,  or  act  as  agent  for,  the  federal  govcrnmont  in  the  development 
or  administration  of  similar  i)rojcct.s  by  the  federal  government,  in 
acting  under  this  authorization,  a  liousiiig  authority  siiall  not  be  sub- 
ject to  any  liniitatious,  restrictions,  or  requirements  of  other  luwa. 
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except  those  relating  to  land  acquisition,  prescribing  the  procedure  or 
action  to  be  taken  in  the  development  or  administration  of  any  public 
works,  including  slum  clearance  and  housinj;  projects  for  such  persons 
or  undertakings  or  projects  of  municipal  or  public  corporations  or 
political  subdivisions  or  agencies  of  the  state.  A  housing  authority  may 
do  any  and  all  things  necessary  or  desirable  to  cooperate  with,  or  act 
as  agent  for,  the  federal  government,  or  to  secure  financial  aid,  in  the 
expeditious  development  or  in  the  administration  of  projects  to  assure 
the  availability  of  safe  and  sanitary  dwellings  for  persons  engaged  in 
national  defense  activities  and  veterans  of  World  War  I  and  veterans 
of  World  War  II  and  to  effectuate  the  purposes  of  this  chapter. 

Source:  S.  L.  1941,  ch.  217.  §  5;  R.  C.  outside  the  slum  area  is  valid.  Otherwise 
1943,  §23-113-J:  S.  L.  1949,  ch.  191,  §4;  the  purpose  of  the  Housing  Act  would 
1957   Supp.,   §23-1134.  in   many   instances    be    thwarted.    Ferch 

V.  Housing  Authority  of  Cass  County, 
Condemnation  Area.  79  ^q  754,  59  N\Y  2d  849. 

Condemnation  of  land  for  new  housing 

23-11-35.  Definitions.— As  used  in  sections  23-11-31  to  23-11-36,  in- 
clusive : 

1.  "Persons  engaged  in  national  defense  activities"  shall  include  en- 
listed men  in  the  militaryand  nav^l  services  of  the  United  States, 
employees  of  the  war  and  navy  departments  assigned  to  duty  at 
military  or  naval  reservations,  posts,  or  bases,  and  workers  en- 
gaged or  to  be  engaged  in  industries  connected  with  and  essential 
to  the  national  defense  program,  and  shall  include  the  families 
of  the  aforesaid  persons  who  are  livinjr  with  them ; 

2.  "Persons  of  low  income"  shall  mean  persons  or  families  who  lack 
the  amount  of  income  which  is  necessary,  as  determined  by  the 
housing  authority  undertaking  the  housing  project,  to  enable 
them,  without  financial  assistance,  to  live  in  decent,  safe,  and 
sanitary  dwellings,  without  overcrowding; 

3.  "Development"  shall  mean  any  and  all  undertakings  necessary  for 
the  planning,  land  acquisition,  demolition,  financing,  construction, 
or  equipment  in  connection  with  a  project,  including  the  negotia- 
tion or  award  of  contracts  therefor,  and  shall  include  the  acquisi- 
tion of  any  project,  in  whole  or  in  part,  from  the  federal  govern- 
ment; 

4.  "Administration"  shall  mean  any  and  all  undertakings  necessary 
for  management,  operation,  or  maintenance,  in  connection  with 
any  project,  and  shall  include  the  leasing  of  any  project,  in  whole 
or  in  part,  from 'the  federal  government; 

5.  "Federal  government"  shall  mean  the  United  States  of  America 
or  any  agency  or  instrumentality,  corporate  or  otherwise,  of 
the  United  States  of  America; 

6.  The  develoi)mont  of  a  project  shall  be  deemed  to  be  initiated  if 
a  housing  authority  has  issued  any  binids,  notes,  or  other  obliga- 
tions with  respect  to  liiiancing  the  development  of  such  project 
of  the  authority,  or  has  contracted  with  the  federal  government 
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with  respect  to  the  exercise  of  powers  hereunder  in  the  develop- 
ment of  such  project  of  the  federal  government  for  which  an 
allocation  of  funds  has  been  made  during  the  existence  of  this 
chapter; 

7.  "Housing  authority"  shall  mean  any  housing  authority  estab- 
lished or  hereafter  established  pursuant  to  the  provisions  of  this 
chapter ;  and 

8.  "Veteran"  means  a  man  or  woman  who  served  honorably  and 
faithfully  for  more  than  sixty  days  in  active  service  in  the  mili- 
tary, naval,  marine,  woman's  army  auxiliary  coi-ps,  or  coast  guard 
forces  of  the  United  States,  or  any  of  the  governments  allied 
with  the  United  States  in  World  War  I  and  World  War  II. 

Source:  S.  L.  1941,  ch.  217,  §  6;  1943,  Constitutionality. 

ch.  19G,  §2;  R.  C.  1943,  §23-1135;  S.  L.  Fact  that  housing  developments  were 

1949,  ch.  191,  §5;  1957  Supp.,  §23-1135.  for  persons  of  low  income  did  not  vio- 

rs-n  e  nofnrenro  ^^^    privileges    and    immunities    clause 

uross-icererence.  ^^  ^^^  ^^^^^  constitution,  since  benefits 

Word   defined   by  sUtute   always   has  are  open  to  all  those  who  come  under  in- 
same   meaning,   see    §  1-01-09.  ^^n^g  y^j^-^^    pg,.ch  y    Housing  Authority 

of  Cass  County,  79  ND  7G4,  59  N\V  2d 


23-11-36.  Powers  not  limited. — ^The  powers  conferred  by  sections 
23-11-31  to  23-11-35,  inclusive,  shall  bo  in  addition  and  supiilcmcntal  to 
the  powers  conferred  by  any  other  ilaw,  and  nothing  contained  herein 
shall  be  construed  as  limiting  any  other  powers  of  a  housing  authority. 

Source:  S.  L.  1941,  ch.  217,  §  7;  R.  C. 
1943,   §23-1130. 


CIIAI'TER   10-33 
MUNICIPAL  UTILITIES 


Section  "^ 

40-33-01  Electric  licht,  telephone,  nat- 
ural and  artificial  ^'os 
plants,  j)ipelinc.s  and  distii- 
bution  systems  and  power 
plants  —  Municipalities  may 
purchase,  erect,  construct, 
maintain,  sell,  or  lease. 

Section 

40-33-03  Sale  or  lease  of  plant,  system, 
or  lino  —  Offer  or  written 
proposition  —  Election  — 
Proceeds. 
40-33-04  M.inner  of  payment  of  pur- 
chase, erection,  improve- 
ment, or  leasinjj  of  plant, 
system,  or  line  —  Regula- 
tions governing. 

40-33-05  Payment  of  cost  of  plant,  sys- 
tem, or  line  by  special  as- 
sessment warrants  —  Regu- 
tions  governing. 

40-33-OG  Payment  of  cost  of  improve- 
ment by  general  taxation — 
Regulations  governing. 

40-33-07  Issuance  of  bonds  —  Election 
required  —  Regulations  gov- 
erning. 

40-33-08  Questions  and  propositions 
may  be  voted  upon  at  same 
election  and  may  be  con- 
tained on   one   b.-dlot. 

40-33-00  Extension  of  municipal  light- 
ing, heating,  or  power  .sys- 
tem, or  gas  works  by  special 
assessment  method. 

40-33-10  Municii)al  utilities  fund— Con- 
tents— Kept  separate  from 
other  fun<ls — U.';c  and  dis- 
bursement. 

40-33-11  I'ayinrnts  out  of  numicipal 
utilities    fuml — Limitations. 

40-33-12  Surplus  in  municipal  utilities 
fund — IIow  e.\i)on(ied — Reg- 
ulations governing. 

40-33-13  Municipality  may  .sell  surjihis 
electricity  or  water  outside 
of  municipal  'limits — Regula- 
tions governing. 


Section 

•10-33-02  Acquiring,  erecting,  or  im- 
proving plant,  system,  or 
line  without  election  pro- 
hibited— E.xception. 


Section 

40-33-14  Contract  to  sujiply  surplus 
water  or  electricity  outside 
of  municipal  limits — Regu- 
lations governing. 
40-33-15  Proceedings  instituted  under 
.t  existing  law  —  How  com- 
pleted. 

40-33-lG  Municipality  may  purchase 
water  for  distribution. 

40-33-17  City  may  contract  for  water 
treatment  plant. 

40-33-18  Resolution  authorizing  con- 
tract —  Payment  solely 
through  net  levcnuc — Issu- 
ance of  revenue  bonds  or  of 
certificates  evidencing  in- 
debtedness under  contract. 

40-33-19     Agreements     authorized    — 
1  Special  rates  and  charges. 

40-33-20  Indrbtedness  not  geurral  obli- 
gation of  municipality  — 
Conditional  sales  autiioii/.cd. 

40-33-21  Powers  conferred  arc  supple- 
mentary. 

40-33-22  Joint  construction  and  opera- 
tion of  gas  transmission  or 
distribution  systems  or 
plants. 

40-33-23  Sale  of  gas  outside  munici- 
■palities. 

40-33-24  Fujids  of  jointly  oi)e  rated 
utilities. 

40-33-25  Surplus  funds  of  jointly  oper- 
ated utility. 

40-33-26  Municipal  transportation  sys- 
tem— Resolution. 

40-33-27  Municip:d  trans|)ortation  .sys- 
IcTU— P.onds. 

40-33-28  Municipal  transportation  .sys- 
tem— iJond  limitations. 

40-33-29  Municipal  transportation  .sys- 
tem— Apjdication — Intent. 


CHAPTER  40-49 


PARKS  AKD  PAIiK  DISTRICTS 


Section  Section 

40-49-01     Municipalities     may     acquire     40-49-12 
real  estate  for  parks  or  pub- 
lic, grounds   by    ^iit   or   clc-      40-49-13 
vise  —  Extension  of  police 
power. 

40-49-02    Municipalities    may    take    ad- 

vantaf;e  of  chapter  —  Vote      4P-49-14 
required — How  taken. 

40-49-03     Ordinance    rctiuired    to   create 
park    districts  —  Territory 
embraced    to    be    park    dis-     40-49-15 
trict. 

40-49-04  Designation  of  park  district 
—  General  powers  —  Defini- 
tion. 40-49-16 

40-49-05  Board  of  park  commissioners 
in  city  —  Tei-m  —  Term  on 
first  board. 

40-49-06    Board   of  park  commissioners      40-49-17 
in  villa^tcs — Tcnn — Term  on 
first  board — Kepealed. 

40-49-07    Election    and    qualification    of 

members   of  board  of  park     40-49-18 
commissioners. 

40-49-08     Organi/.atio:    of  board  of  park      40-49,-19 
"commissioners   —    Municipal 
treasurer  to  act  as  treasurer 
of  board. 

40-49-09    Vacancies  —  How  filled  —  Re- 
moval   of   residence    creates     40-49-20 
vacancy. 

46-49-10    Members    of    board    of    park     40-49-21 
commissioners    may    receive 
compensation  —  Interest  in      40-49-22 
contr.itts  prohibited. 

40-49-11     Regular  and  .special  meetings      40-49-23 

of  the  park  commission  — 
•     '  Procedure. 


Powers  of  the  board  of  park 
commissioners. 

Ordinances — Powers  exercised 
by  —  Readings  —  Ad.->pr;.-g 
-—  Approving  —  Publicr.tioa 
— Enacting  clause. 

When  yea  and  nay  vote  taken 
— Letting  contracts  —  Deb: 
limit — Dills,  claims,  and  de- 
mands   against    coramiision. 

Purciiase  of  land  by  city  park 
district  on  installment  con- 
tract— Conditions  and  limi- 
tations. 

City  engineer  is  ex  ofjicio  cn- 
ginccv  and  suncyor  for 
board  of  park  commission- 
ers. 

Juiisdiclion  to  determine  ac- 
tions involving  violntionj  of 
ordinances  of  board  of  p.irk 
commissioners. 

General  code  provisions  to 
govern  jmrk  districts. 

Dissolution  of  village  park 
district — Petition  for  elec- 
tion —  Koticc  of  election  — 
Order  of  dissolution  — .P.e- 
pealod. 

Park  districts  m.-xy  adopt  civil 
service  system;?. 

Park  districts  may  provide 
for   cmployocs'  pensions. 

Tax  lc\->-  for  park  distiict  e:n- 
ployces'  pension  fund. 

Land  transfers  or  abandon- 
ment. 


CHAPTER  40-55 
PUBLIC  RECREATION  SYSTEM 


Section 
40-55-01 
40-55-02 


Section 

40-55-06  Establishinpf  recreation  board 
or  commission  —  Members 
—  Terms  —  Vacancy  — 
Compensation. 

40-55-07  Govcming  body,  board,  or 
commission  may  accept 
grants  of  real  estate  and 
money — Conditions. 

40-55-08  Election  to  determine  desir- 
ability of  establiskinp  recre- 
ation   system — How    called. 

40-55-09  Favorable  vote  at  election  — 
Procedure. 

40-55-10  Public  recreation  under  this 
chapter  deemed  Ko^'cmmen- 
tal  subdivision  function. 

40-55-11  Recreation  centers  or  systems 
may  be  e.stablished  as  me- 
morials. 

40-55-01.  Dcfiiiitions. — 1.  Tlic'lerm  "governing:  body"  as  herein 
used  mcan.s  city  council,  bo;u-d  of  trii.-'tecs  or  commissioners  of  any  city 
or  townshii),  the  trustees  of  any  school  district  and  the  commissioners 
of  any  park  district  in  Xorih  Dakota. 

2.  The  term  "municipality"  as  .used  in  this  chapter  refers  to  and 
means  any  city  or  township  in  North  Dakota. 

Source:  S.  L.  1947.  ch.  2S3,  §  1;  R-  C.  " 
1943,  1957  Supi).,  §40-5501;   S.  L.   19G7, 
ch.  323,  §225. 


Definitions. 

Municipality,  school,  and  park 
<iistrict  may  dedicate,  set 
apart,  acquire,  lease,  and 
maintain  recreation  centers 
— Appropriation.  r 

40-55-03  Providi.np:  and  maintainintj 
recreational  facilities — May 
be  vested  in  an  existing  body 
— Powers  of  body. 

40-55-04  Municipalities,  school,  or  park 
districts  may  provide  and 
establish  joint  recreation 
centers  and  facilities. 

40-55-05  Bonds  may  be  issued  provid- 
ing for  such  facilities. 


40-55-02.  ^lunlcipality,  school,  and  park  district  may  dedicate,  set 
apart,  acquire,  lease,  and  maintain  recreation  centers — Api)ropria(iun. — 
The  govcniinj,'  body  of  any  municipality,  park  district,  or  school  dis- 
trict may  dedicate  and  set  a])art  for  use  as  playjjrounds,  recreation 
centers,  and  other  recreation  or  character  buildinjr  purposes  and  com- 
munity centers,  lands  or  building's,  or  both,  owned  or  leased  by  such 
municipalily,  school  district,  or  park  district,  and  not  dedicated  or 
devoted  to  another,  inconsistent  public  use;  and  such  municipality, 
school  district,  or  park  district,  in  such  manner  as  may  now  or  here- 
after be  authorized  or  provided  by  law  for  the  acquisition  of  lands 
or  buildings  for  public  iniqioses  by  such  municipality,  .school  district,  or 
'  park  district,  may  acquire  or  lease  lands  or  buildings,  or  both,  v.ithin 
or  beyond  the  con.)orate  limits  of  such  municipality,  school  district,  or 
park  district,  for  community  centers,  playgrounds,  recreation  centers 
or  other  recreational  and  character  building-  i)uri)ose3  and  when  the 
governing  body  of  such  municii)ality.  school  district,  or  ])ark  district, 
so  dedicates,  sets  ai)art,  acquires  or  leases  lands  or  buildinps  for  such 
purpo.scs,  on  its  own  initiative,  it  may  provide  for  their  conduct,  equip- 
ment and  maintenance  according  to  the  provisions  of  this  chapter  by 
making  an  a|.|'i"opriation  from  the  general  municipal,  school  district,  or 
park  district  funds. 

Source:  .S.  L.  1947,  ch.  283,  §  2;  R.  C. 
1043,  19,^,7  Supii..  S  40-r..-.02. 
40-55-01.  Miinicii)alilics.  school,  or  park  districts  may  provide  and 
establish  joint  recreation  centers  and  facilities. — Any  two  or  nion^  mu- 
nicijialilies,  school  district.^,  or  park  districts,  jointly,  may  i)rovide, 
establish,  maintain  ;md  conduct  a  i)ublic  recreation  system,  and  acquire 
property  therefor,  and  establish  and  maintain  community  centers,  play- 
grounds, recrealion  centers  and  othor  ri-croational  and  character  build- 
ing ctrcas,  structures,  facilities  and  activities. 

Source:  S.  L.  1917,  ch.  283,  §4;  R.  C.      - 
1943,  1957  Supp.,  §  40-5504. 
3^.:^y    §§    AO-55-01,    40-55-02,    and    AO-55-04    are    reproduced 
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Section  Section 

40-67-01     Name  of  act.  40-57-11 

40-57-02     "Projects"     and     "municipali- 
ties" defined. 

40-57-03     Powcr.s  of  niunicip.ility. 

40-57-04*    Resolution     authoiizinR     proj-      40-57-12 
ect  and  tlie  i.ssuance  of  reve- 
nue   bonds — No    election    re-      40-57-13 
quired. 

40-57-05     No   approval   of   public   officer  '  40-57-14 
required. 

40-57-06     Certificate    of    convenience    or 

necessity  not  required.  40-57-15 

40-57-07     Cost    of    project — How    deter- 
mined. 

40-57-08     Excess  revenues  not  to  revert      40-57-lG 
•  to    general    fund    of   munici- 

pality—Exception. 40-57-17 

40-57-09     Provisions    governing    revenue      40-57-18 
bonds.  40-57-19 

40-57-10     Sale  of  revenue  bonds. 


Bonds  and  receipts  or  certifi- 
cates issued  pending  prepa- 
ration of  bonds — Negotiabil- 
ity. 

Validity  of  bonds  —  Regula- 
tions governing. 

Bonds  exempt  from  taxation 
— Exception. 

Covenants  that  may  be  in- 
serted in  ordinance  or  reso- 
lution   authorizing    bonds. 

Liability  of  municipality  for 
bonds — Taxing  power  pro- 
hibited— Bond  i.ot  a  lien. 

Remedies  of  bondholders  in 
general. 

Exemptions  from  taxation. 

Constniction. 

General  obligation  bonds — Is- 
suance— Levy. 

Declaration  and  finding  of 
public  purpose. 
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40-57-01.    Name  of  act. — This  chapter  may  be  cited  as  the  Munici- 
pal Industrial  Development  Act  of  1955. 

Source:  S.  L.  1055.  ch.  280,  §  1;  R.  C. 
1943, 1057  Supp.,  §  40-5701. 

40-57-02.  "Projects"  and  "municipalities"  defined. — As  used  in  this  v 
chapter,  unless  a  diiToront  meaning  clearly  appears  from  the  context,  1973  SIJ?PLE?<IENT 
the  term  "municipality"  shall  include  counties  as  well  as  municipalities 
of  the  types  listed  in  section  40-01-01,  subsection  1,  and  the  term 
"project"  shall  mean  any  real  property,  buildings  and  improvements  on 
real  property  or  the  buildings  thereon,  and  any  equipment  located 
on  such  real  projicrty  or  in  such  buildings,  or  elsewhere,  or  personxil 
property  which  is  used  or  useful  in  connection  with  revenue-producin? 
enterprises,  or  any  combination  of  two  or  more  such  enterprises,  engaged 
or  to  be  engaged  in : 

1.  Assembling,  laoricatmg,  manufacturing,  mixing,  or  processing  of 
any  agi-icultural,  mineral,  or  manufactured  products,  or  any  coir- 
bination  thereof. 

2.  Storing,  warehousing,  distributing,  or  selling  any  products  of 
agriculture,  mining,  or  manufacture. 

3.  Improvements  or  equipment  used  or  to  be  used  for  the  abatemen* 
or  control  of  environmental  pollution  in  connection  with  any  new 
or  existing  revenue-producing  enterprise. 

4.  Any  other  industry  or  business  not  prohibited  by  the  Constitution 
or  laws  of  the  state  of  North  Dakota. 

In  no  event,  however,  shall  the  term  "project"  include  those  undertak- 
ings defined  in  chapter  40-35,  with  the  exception  of  the  undcrtakir? 
defined  in  section  40-35-02  pertaining  to  the  purchase,  acquisition,  con- 
struction, maintenance,  and  operation  of  a  hpspital  and  improvement; 
or  equipment  used  or  to  be  used  for  the  abatement  or  control  of  en- 
vironmental pollution  in  connection  with  any  new  or  existing  revenue- 
producing  enterprise. 

Source:   N.D.C.C;  S.  L.  1909,  ch.  383,  ^^<^  meaning  of  "project"  by  excepting 

§1;  1973,  ch.  339,  §  1;  1973,  ch.  340,  §  1.  ^^^^^  f"""""  ^^^  pcneral  exclusion  relatinc 

to  chapter  40-35  and  the  amendment  by 

Note.  chapter  340  inserted  the  provisions  relat- 

Section  40-57-02  was  amended  twice  ing  to  improvements  or  equipment  used 
by  tlie  1973  Legislative  Assembly,  once  for  abatement  or  control  of  environ- 
by  section  1  of  chapter  339,  1973  S.  L.,  mental  pollution;  therefore,  pursuant  lo 
and  once  by  section  1  of  chapter  340,  section  1-02-09.1,  the  section  is  printec 
1973  S.  L.  Both  amendments  inserted  the  above  in  the  form  in  which  it  was  en- 
provision  incorporating  hospitals  within  acted  by  the  latter  act. 

40-57-03.  Powers  of  municipality. — Any  municipality,  in  addition  to 
the  powers  prescribed  elsewhere  by  the  laws  of  this  state,  shall  have 
the  power  to : 

1.  Acquire  whether  by  purchase,  lease,  or  gift,  from  any  source 
whatsoever,  any  real  property,  buildings,  improvements  on  real 

«  property  or  buildings,  including  but  not  limited  to  easements, 
profits,  rights  in  land  and  water  rights  deemed  necessary  in 
connection  therewith,  and  to  construct,  reconstruct,  improve, 
better,  or  extend  to  real  property,  building:!,  and  itni^rovoments 
on  real  property  and  buildiiigs  of  any  i)rojoct  which  shall  be 
located  within  this  state,  whoLher  wholly  within  or  wholly  with- 
out the  nuiniiipality,  or  i)artiaily  within  and  partially  without 
the  municipality; 

2.  Issue  revenue  bonds,  in  anticipation  of  the  collection  of  revenues 
of  such  project,  to  finance,  in  whole  or  in  i>art,  tlio  cost  of  the 

—  acquisition,  construction,  reconstruction,   improvement,   better- 
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ment  or  extension  of  any  project,  whether  then  in  existence  or 
not; 

Lease  projects  to  any  industrial  or  commercial  enterprise  in 
such  manner  that  rents  to  be  charged  for  the  use  of  such 
projects  shall  be  fixed,  and  revised  from  time  to  time  as  neces- 
sary, so  as  to  produce  income  and  revenue  sufficient  to  provide 
for  the  prompt  payment  of  interest  upon  all  bonds  issued  here- 
under, to  create  a  sinking  fund  to  pay  the  principal  of  such 
bonds  when  due,  and  to  provide  for  the  operation,  maintenance, 
insurance  on,  and  depreciation  of  such  projects,  and  any  taxes 
thereon ; 

Pledge  to  the  punctual  payment  of  said  bonds  and  the  interest 
thereof,  all  or  any  part  of  the  revenues  of  such  project,  includ- 
ing the  revenues  of  projects  which  shall  be  acquired  or  con- 
structed subsequent  to  the  issuance  of  such  bonds,  as  well  as 
revenues  of  projects  existing  when  such  bonds  were  issued; 
Mortgage  or  otherwise  encumber  said  projects  in  favor  of  the 
holder,  or  holders,  of  said  revenue  bonds,  or  a  trustee  there- 
for, provided  that  in  creating  any  such  mortgages  or  encum- 
brances, a  municipality  shall  not  have  the  power  to  obligate 
itself  except  with  respect  to  the  project,  except  as  otherwise 
provided  by  section  40-57-19 ; 

Make  all  contracts,  execute  all  instruments,  and  do  all  things 
necessary  or  convenient  in  the  exercise  of  the  powers  herein 
granted,  or  in  the  performance  of  its  covenants  or  duties,  or 
in  order  to  secure  the  payments  of  its  bonds ; 
Enter  into  and  perform  such  contracts  and  agreements  with 
other  municipalities,  political  subdivisions,  and  state  agencies, 
authorities  and  institutions  as  the  respective  governing  bodies 
of  the  same  may  deem  proper  and  feasible  for  or  concerning 
the  planning,  constioiction,  lease,  or  other  acquisition,  and  the 
financing  of  such  facilities,  and  the  maintenance  thereof.  Any 
such  municipalities  so  contracting  with  each  other  may  also 
provide  in  their  contract  or  agreement  for  a  boai-d,  commission, 
or  such  other  body  as  their  governing  bodies  may  deem  proper 
for  the  supervision  and  genei-al  management  of  the  facilities  of 
the  project; 

Accept  from  any  authorized 'agency  of  the  federal  government 
loans  or  grants  for  the  planning,  construction,  acquisition,  leas- 
ing or  other  provision  of  any  project,  and  to  enter  into  agree- 
ments with  such  agency  respecting  such  loans  or  grants; 
Sell  and  convey  all  projiei-ties  acquired  in  connection  with  such 
projects,  including  without  limitation  the  sale  and  conveyance 
thereof  subject  to  such  mortgage  as  herein  provided,  and  the  sale 
and  conveyance  thereof  to  the  leasee  under  an  oj)tion  granted  in 
the  lease  of  the  project,  for  such  jn-ice,  and  at  such  time  as  the 
governing  body  of  the  municipality  may  determine,  i)rovided, 
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however,  that  no  sale  or  conveyance  of  such  properties  shall  ever 
be  made  in  such  manner  as  to  impair  the  rights  or  interests  of 
the  holder,  or  holders,  of  any  bonds  issued  under  the  authority 
of  this  chapter; 

10.  Issue  said  revenue  bonds  to  refund,  in  whole  or  in  part  bonds 
previously  issued  by  such  municipality  under  authority  of  this 
chapter. 

11.  In  any  instance  where  the  project  consists  of  the  construction, 
reconstruction,  improvement,  betterment  of  real  property,  build- 
ings and  improvements  on  real  property  and  buildings,  the  pro- 
visions of  chapter  -48-02  of  the  North  Dakota  Century  Code  and 
other  applicable  statutes  shall  apply ;  except  that  the  municipal- 
ity, in  the  lease  and  resolution  or  mortgage  defining  the  terms 
and  conditions  upon  which  the  project  is  to  be  constructed,  leased 
and  financed,  or  in  a  preliminary  agreement  establishing  the  gen- 
eral terms  of  the  lease  and  financing  of  the  project  when  con- 
structed, may  pennit  the  lessee,  subject  to  such  terms  and  con- 
ditions as  the  municipality  «;hall  find  necessary  or  desirable  and 
proper,  to  provide  for  the  construction,  acquisition  and  installa- 
tion of  the  buildings,  improvements  and  equipment  to  be  in- 
cluded in  the  project  by  any  means  available  to  the  lessee  and  in 
the  manner  determined  by  the  lessee,  whether  or  not  the  pro- 
cedure followed  by  the  lessee  is  in  conformity  with  said  chapter 
48-02. 

No  municipality  shall  have  the  power  to  operate  any  project  referred 
to  in  this  chapter  as  a  business  or  in  any  manner  whatsoever,  except  as 
the  lessor  thereof.  No  debt  on  the  general  credit  of  the  municipality 
shall  be  incurred  in  any  manner  for  any  purpose  under  the  provisions 
of  this  chapter,  except  as  otherwise  i)rovided  by  section  40-57-19.  No 
municipality  may  pay  out  of  its  general  fund,  or  otherwise  contribute 
to  the  cost  of  a  project,  nor  can  it  use  any  land  already  owned  by  or 
in  which  the  municipality  has  an  interest,  for  the  construction  thereof 
of  a  project,  except  as  otherwise  provided  by  section  40-57-19. 

Source:  S.  L.  1055,  ch.  2S0,  §  3;  R.  C.  Terms  of  Lease. 
1943,  1957  Supp.,  §40-5703:   S.  L.  lOGl,    •      Subsection  3  of  this  section  empowers 

ch.  284,  §  2;  1%5,  ch.  294,  §§  2,  3.  the  municipality  to  require  the  lessee  to 

_.,...             .     .             .    t  t  operate  an<l  maintain  the  enterprise,  in- 

Sublctt.nK  or  Ass.Rnment  of  Le.-ise.  ^.,^^,5^^  .,^^  prov.dins  of   insurance   .nnd 

NothinR    in    this    section    limits    the :    payment     of     taxes     and     depreciation, 

right  of  the  lessee   to  suMet  or  assign  Gripentrog    v.    City    of    Wahpeton,    12G 

his  riglits  in  the   project.   Gripontrog  v.  fjw  2d  230 
City  of  Wahpeton,  120  NW  2d  230. 

40-57-01.  Rcsohition  authorizing  project  and  the  issuance  of  revenue 
bonds — No  election  rc(iuircd. — The  acquisition,  construction,  reconstruc- 
.  tion,  improvement,  betterment,  or  extension  of  any  ))rojcct,  and  the 
issue  of  bonds  in  anticipation  of  the  collection  of  the  revenues  of  such 
project  to  in-ovide  funds  to  pay  for  the  co.st  thereof,  may  be  authorized 
by  an  ordinance  or  resolution  of  the  governing  body  adopted  at  a  regu- 
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Jar  meeting  thereof  by  the  affirmative  vote  of  a  majority  of  its  members. 
No  election  shall  be  required  to  authorize  the  use  of  any  of  the  powers 
conferred  by  this  chapter. 

Source:  S.  L.  1955,  ch.  2S0,  §4;  R.  C. 
1943,  1957  Supp..  §  40-5704. 

40-57-05.  No  approval  of  public  officer  required. — ^No  notice  to  or 
consent  of  any  governmental  body  or  public  officer  of  the  state  shall 
be  required  to  authorize  the  issuance  or  sale  of  bonds  or  the  making 
of  any  mortgage  in  connection  therewith. 

Source:  S.  L.  1955,  ch.  2S0,  §5;  R.  C. 
1943,  1957  Supp.,  §  40-5705. 

40-57-06.  Certificate  of  convenience  or  necessity  not  required. — It 
shall  not  be  necessarj'  for  any  municipality  proceeding-  under  this  chap- 
ter to  obtain  any  certificate  of  convenience  or  necessity,  franchise, 
license,  permit,  or  other  authorization  from  any  bureau,  board,  com- 
mission, or  other  instrumentality  of  the  state  in  order  to  acquire,  con- 
struct, reconstruct,  improve,  better,  or  extend  any  project  or  for  the 
issuance  of  bonds  in  connection  therewith. 

Source:  S.  L.  1955,  ch.  280,  §  6;  R.  C. 
1943, 1957  Supp.,  §  40-570G. 

40-57-07.  Cost  of  project  —  How  determined.  —  In  determining  the 
cost  of  a  project,  the  governing  body  may  include  all  cost  and  esti- 
mated cost  of  the  issuance  of  the  revejiue  bonds,  all  engineering,  in- 
spection, fiscal,  and  legal  e.xpense,  and  the  interest  which  it  is  estimated 
will  accrue  during  the  construction  period  and  for  si.\  months  thereafter 
on  money  borrowed  or  which  it  is  estimated  will  be  borrowed  pursuant 
to  this  chapter. 

Source:  S.  L.  1955,  ch.  280,  §  7;  R.  C. 
1943, 1957  Supp.,  §  40-5707. 

40-57-08.  Excess  revenues  not  to  revert  to  general  fund  of  munici- 
pality— Exception. — .A.ny  revenues  of  any  and  ail  projects  in  excess  of 
the  amount  required  to  i)ay  interest  upon  ail  bonds  issued  hereunder,  to 
create  a  sinking  fund  to  i)ay  the  principal  of  such  bonds,  when  due,  to 
provide  for  the  operation,  maintenajice,  insurance,  tiuxes,  and  deprecia- 
tion of  such  project,  shall  not  revert  to  the  general  fund  of  the  mu- 
nicipality. However,  at  such  time  as  there  shall  be  outstanding  no 
revenue  bonds  issued  by  the  municipality,  any  excess  of  revenues  may 
be  transferred  to  the  general  fund  of  the  nuiiiicipaiity  in  such  amounts 
and  at  such  times  aA  the  governing  body  of  the  municipality  may  deem 
proper  and  feasible. 
*  Source:  S.  L.  19r)5.  ch.  280,  §8;  R.  C. 
1943, 1957  Supp.,  §  40-5708. 

40-57-09.  Provisions  governing  revenue  lionds,  —  The  resolution  or 
ordinance  authorizing  the  issuance  of  revenue  bonds  under  this  cha|)ter, 
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or  ordinance  or  resolution  adopted  subsequent  to  the  ad-      en  of  tht 
original  resolution  or  ordinance,  shall  prescribe: 

1.  The  maximum  rate  or  rates  of  interest  whicV     ..ch  bonds  shall 
bear; 

2.  Whether  the  bonds  rhall  be  in  one  or  more  i       3; 

8.  The  date  or  dates  which  such  bonds  shall  bf>     ; 

4.  The  time  or  times,  not  exceeding  forty  years  from  their  re- 
spective dates,  when  such  bonds  shall  mature; 

5.  The  medium  in  which  such  bonds  shall  be  payable ; 

6.  The  place  or  places  where  such  bonds  shall  be  payable ; 

7.  Whether  or  not  such  bonds  shall  carry  registration  privileges, 
and  what  such  privileges,  if  any,  shall  be; 

.     8.    The  terms  of  redemption,  if  any,  to  which  such  bonds  shall  be 
subject ; 

9,  The  manner  in  which  such  bonds  shall  be  executed; 

10.  The  tci-ms,  covenants,  and  conditions  which  such  bonds  shall 
contain;  and 

11.  The  fonn,  either  coupon  or  registered,  in  which  such  bonds  shall 
be  issued. 

Source:  S.  L.  1955,  ch.  280,  §9;  R.  C 
1943,  1957  Supp.,  §40-5709;  S.  L.  19G7, 
ch.340,  §1. 

40-57-10.  Sale  of  revenue  bonds. — Revenue  bonds  shall  be  sold 
at  not  less  than  ninety-five  percent  of  par  plus  any  accrued  interest. 
Such  bonds  may  be  sold  at  private  sale,  or  such  bonds  may  be  sold  at 
public  sale  after  notice  of  such  sale  has  been  published  once  at  least 
five  days  prior  to  such  sale  in  a  newspaper  circulating  in  the  munici- 
pality, and  in  at  least  two  financial  newspapers  published  in  Chicago. 
Illinois,  in  New  York,  New  York,  in  I^Iinnoapolis.  jMinncsota,  or  in  San 
Francisco,  California.  State  or  national  banks  may  purchase  the  reve- 
nue bonds  issued  under  the  provisions  of  this  chapter  in  an  amount  not 
to  exceed  ten  percent  of  their  capital  and  surplus. 

Source:   N.D.C.C;  S.  L.  1971.  ch.  422.  ;i^973    SUPPLEMENT 

Jl. 
Excess  Purchase,  under  this  section,  fact  that  neither  seller 

Where  state  bank  purchased   revenue      of    securities    nor    b.ink    was    aware    of 
bonds   in   excess    of   amount   prescribed      purchase   limitation   did   not   permit  rc- 
_  of  purchase  contract  since  seller      mistake.   Security  State  Bank  of  Wishek 
'Jnot  contributed   to   or  induced   the      v.  State.  181  NW  2d  225. 

40-57-11.  Bonds  and  receipts  or  certificates  issued  pending  Prepara- 
tion of  bonds-Negotial.ility.-Pending  the  preparation  ot  the  definitive 
bonds  interim  certificates  or  receipts,  in  such  foi-m  and  with  such  pro- 
Ss  as  the  governing  body  may  determine,  may  be  issued  to  the 
•purchaser  or  purchasers  of  bonds  sold  pursuant  to  this  chapter.  Said 
Cids  and  iniorim  receipts  or  certiHcatcs  shall  ^^ ;^^^'f;^^lZt^Z 
^e  meaning  of  and  for  all  purpo.ses  .spc'ched  in  title  -ll,  Negotiable 
Instruments. 

Source-  S   L.  1055.  ch.  CSC.  §  11;  R.  C.      Cross-Ucfercnco. 
10'43  1957  Supp.,  §  40-5711.  Uniform  Commercial  Code,  investment 

'  Bccuritics,  sec  ch.  4108. 
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40-57-12.  Validity  of  bonds— Re^'ulalions  jroverninp.— Revenue  bonds 
bearing-  the  sipiKitu'res  of  the  appi'opriatc  oiticers  who  are  in  office  on 
the  date  of  the  si.uning  thereof  shall  be  valid  and  binding  obligations 
notwithstanding  that  before  the  delivery  thereof  and  payment  therefor, 
any  or  all  of  the  persons  whose  signatures  appear  thereon  shall  have 
ceased  to  be  officers  of  the  municipality  issuing  the  same.  The  validity 
of  said  bonds  shall  not  be  dependent  on  nor  be  affected  by  the  validity 
or  regularity  of  any  proceedings  relating  to  the  acquisition,  purchase, 
construction,  reconstrucrion,  improvement,  betterment,  or  extension  of 
the  project  for  which  said  bonds  are  issued.  The  ordinance  or  resolution 
authorizing  said  bonds  may  provide  that  the  bonds  shall  contain  a  re- 
cital that  they  are  issued  pursuant  to  this  chapter,  and  such  recital 
shall  be  conclusive  evidence  of  their  validity  and  of  the  regularity  of 
their  issuance. 

Source:  S.  L.  1955,  ch.  280,  §  12;  R.  C. 
1943, 1957  Supp.,  §  40-5712. 

40-57-13.  Bonds  exempt  from  taxation— Exception. — Bonds  issued 
under  the  provisions  of  this  chapter,  and  the  income  therefrom,  shall  be 
exempt  from  any  taxes,  except  inheritance,  estate,  and  transfer  taxes. 

Source:  S.  L.  1055,  ch.  280,  §  13;  R.  C. 
1943, 1957  Supp.,  §  40-5713. 

40-57-14.  Covenants  that  may  be  inserted  in  ordinance  or  resolution 
authorizing  bends. — Any  ordinance  or  resolution  authorizing  the  issu- 
ance of  bonds  under  this  chapter  to  finance,  in  whole  or  in  part,  the 
acquisition,  construction,  reconstruction,  improvement,  betterment,  or 
extension  of  any  project  may  contain  covenants,  notwithstmding  that 
such  covenants  may  limit  the  exercise  of  powers  conferred  by  this 
chapter,  as  to: 

1.  The  rents  to  bo  charged  for  the  use  of  properties  acquired,  con- 
structed, reconstructed,  improved,  bettered,  or  extended  under 
the  authority  of  this  chapter; 

2.  The  use  and  disi)osition  of  the  revenues  of  said  projects; 

3.  The  creation  and  maintenance  of  sinking  funds  and  the  regula- 
tion, use,  and  disi'usition  thereof; 

4.  The  creation  and  maintenance  of  funrls  to  provide  for  maintain- 
ing the  project  and  roplacenient  of  those  properties  which  are 
subject  to  dei)rcciation; 

5.  The  purpose,  or  iiuriioses.  to  which  the  proceeds  of  this  sale 
of  .said  bonds  may  be  applied  and  the  use  and  disposition  of  said 
proceeds ; 

6.  The  nature  of  mortgages  or  other  encumbrances  on  the  project 
•  made  in  favor  of  the  holder  or  holders  of  such  bonds,  or  a  trustee 

therefor; 

7.  The  events  of  default  and  the  rights  and  lird)i1itics  arising  there- 
on and  the  terms  and  conditions  uiion  which  the  holders  of  bonds 
issued  under  this  cliapter  may  bring  any  suit  or  action  on  said 
bonds  or  on  any  coupons  thereof; 
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8.  The  issuance  of  other  or  additional  bonds  or  instruments  pay- 
able from  or  constituting  a  charge  against  the  revenue  of  said 
project ; 

9.  The  insurance  to  be  carried  upon  the  project  and  the  use  and 
disposition  of  insurance  moneys ; 

10.  The  keeping  of  books  of  account  and  the  inspection  and  audit 
thereof ; 

11.  The  terms  and  conditions  upon  which  any  or  all  of  the  bonds 
shall  become  or  may  be  declared  due  before  maturity  and  the 
terms  and  conditions  upon  which  such  declaration  and  its  conse- 
quences may  be  waived ; 

12.  The  rights,  liabilities,  powers,  and  duties  arising  upon  the  breach 
by  the  municipality  of  any  covenants,  conditions,  or  obligations ; 

13.  The  vesting  in  a  trustee  or  trustees  of  the  rights  to  enforce  any 
covenants  made  to  secure,  to  pay,  or  in  relation,  to  the  bonds; 
the  powers  and  duties  of  such  trustee  or  trustees,  and  the  limi- 
tation of  liabilities  thereof; 

14.  The  terms  and  conditions  upon  which  the  holder  or  holders  of 
the  bonds,  or  the  holders  of  any  proportion  or  percentage  of 
them,  may  enforce  any  covenants  made  under  this  chapter  or 
any  duties  im[)osed  thereby; 

15.  A  procedure  by  which  the  terms  of  any  ordinance  or  resolution 
authorizing  bonds  or  of  any  other  contract  with  bondholders, 
including,  but  not  limited  to,\  an  indenture  of  trust  or  similar 
instrument,  may  be  amended  or  abrogated,  and  the  amount  of 
bonds  the  holders  of  which  must  consent  thereto,  and  the  manner 
in  which  such  consent  may  be  given; 

16.  The  subordination  of  the  security  of  any  bonds  issued  hereunder 
and  the  payment  of  princiiml  and  interest  thereof,  to  the  extent 
deemed  feasible  and  desirable  by  the  governing  body,  to  other 
bonds  or  obligations  of  the  municipality  issued  to  finance  the 
project  or  that  may  be  outstanding  when  the  bonds  thus  sub- 
ordinated are  issued  and  delivered. 

Nothing  in  this  section,  or  in  this  chapter,  except  as  provided  in  section 
40-57-19,  shall  authorize  any  munici]Kility  to  do  anything  or  for  any 
purpose  which  would  result  in  the  creation  or  incurring  of  a  debt  or 
indebtedness  or  the  issuance  of  any  instrument  which  would  constitute 
a  bond  or  debt  within  the  meaning  of  any  i)rovisions.  limitation,  or 
restriction  of  the  constitution  relating  to  the  creation  or  incurring  of 
a  debt  or  indebtedness  or  the  issuance  of  an  instrument  constituting 
a  bond  or  debt. 

Source:  S.  L.  1955,  cli.  280,  §  14;  R.  C. 
1943,  1957  Supp.,  5  40-5714;  S.  L.  19G1, 
ch.  284,  §  4. 

40-57-15.     Liability  of  municipality   for  bonds — Taxing   power   pro- 
hibited— Hond  not  a  lion. — Revoiuie  bonds  i.ssuod  under  this  chapter 
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shall  not  be  payable  from  nor  charg-ed  upon  any  funds  other  than  the 
revenue  pledged  to  the  payment  thereof,  nor  shall  the  municipality 
issuing  the  same  be  subject  to  any  liability  thereon.  No  holder  or 
holders  of  any  such  bonds  shall  ever  have  the  right  to  compel  any 
exercise  of  the  taxing  power  of  the  municiiiality  to  pay  any  such 
bonds  or  the  interest  thereon,  nor  to  enforce  payment  thereon  against 
any  property  of  the  municipality  except  those  projects,  or  portions 
thereof,  mortgaged  or  othenvise  encumbered  under  the  provisions  and 
for  the  purpose  of  this  chapter.  Such  bonds  shall  not  constitute  a 
chargre,  lien  nor  encumbrance,  legal  or  equitable,  upon  any  property 
of  the  municipality,  except  those  projects,  or  portions  thereof,  mort- 
gaged or  otherwise  encumbered  under  the  provisions  and  for  the  pur- 
poses of  this  chapter. 

Each  bond  under  this  chapter  shall  recite  in  substance  that  the  bond, 
including  interest  thereon,  is  payable  solely  from  the  revenue  pledged 
to  the  pajTnent  thereof,  except  that  such  bond  may  be  secured  by  a 
mortgage  or  other  encumbrance  on  the  project,  or  portion  thereof,  as 
authorized  in  this  cha])ter,  and  that  the  bond  does  not  constitute  a 
debt  of  the  municipality  within  the  meaning  of  any  constitutional  or 
statutory  limitation. 

Source:  S.  L.  1055,  ch.  280,  §  15;  E.  C. 
1943, 1957  Supp.,  §  40-5715. 

40-O7-1G.  Remedies  of  bondiiolders  in  general. — Subject  to  any  con- 
tractual limitations  binding  upon  the  holders  of.  any  issue  of  revenue 
bonds,  or  a  trustee  therefor,  including  but  not  limited  to  the  restriction 
of  the  exercise  of  any  remedy  to  a  spccilied  proportion  or  i)ercenUigo  of 
such  holders,  any  holder  of  bonds,  or  any  trustee  therefor,  for  the  equal 
benefit  and  protection  of  all  bondholders  similarly  situated  may: 

1.  By  mandamus  or  other  suit,  action,  or  proceeding  at  law  or  in 
equity,  enforce  its  rights  against  the  municipality  and  its  g-ov- 
eming  body  and  any  of  its  oilicers,  agents,  and  employees  and  may 
require  and  compel  such  municipality  or  such  governing  body  or 
any  such  olhcers,  agents,  or  employees  to  perform  and  carry  out 
its  and  their  duties  and  obligations  under  this  chapter  and  its 
and  their  covenants  and  agreements  with  bondholders: 

2.  By  action  or  suit  in  equity,  require  the  numicipality  and  the  gov- 
erning body  thereof  to  account  as  if  they  were  the  trustees  of  an 
express  trust; 

3.  By  action  or  suit  in  equity,  enjoin  any  acts  or  things  which  may 
be  unlawful  or  in  violation  of  the  rights  of  the  bondholders; 

4.  Bring  suit  upon  the  bonds; 

•  5.     Foreclose  any  mort:.,'age  or  lien  given  under  the  authority  of  this 

chapter,  and  cause  the  proiierly  standing  as  security  to  be  sold 

under  any  proceedings  permitted  by  law. 

No  right  or  roinodv  conferred  by  this  chapter  upon  any  bondholder,  or 

upon  an\" trustee  therefor,  is  intended  to  lie  exclusive  of  any  other  right 


40-57-17  MUNICIPAL  GOVERNMENT 

or  remedy,  but  each  such  right  or  remedy  is  cumulative  and  in  addition 
?o  every  o  her  right  or  remedy  and  may  bo  exercised  unthout  exhaust, 
ing  and^u  ithout  regard  to  any  other  remedy  coni-erred  by  this  chapter, 
or  by  any  other  law  in  this  state. 

Source:  S.  L.  1955.  ch.  230.  §16;  R.  C. 
1943, 1957  Supp..  §  40-5716. 

I0-57-17.  Exemptions  from  taxation. — The  leasehold  granted  by  a  --^ 
municipality  under  this  chapter  is  hereby  classified  as  personal  property  |['!^?5TSUr?L^? 
/,-r  a  period  of  five  years  from  the  granting  of  such  leasehold  and  the 
cvocution  of  any  instrument  evidencing  said  grant.  Upon  application 
ly  the  project  lessee  to  the  governing  body  of  the  municipality  and  ap- 
proval the  leasehold  and  all  other  personal  property  used  by  the  les.see 
m  connection  with  the  project  and  located  on  the  promises  of  the  lease- 
hold shall  be  e.xempt  from  personal  property  taxation  for  such  five- 
year  period.  Further,  that  any  corporate  lessee  under  such  a  leasehold 
referred  to  shall,  after  making  application  therefor  to  the  state  tax 
ronimissioner,  be  exempt  from  the  payment  of  coiiwrate  income  taxes 
Dii  any  corporate  income  attributable  to  the  business  carried  on  by  the 
]csdee  on  such  leasehold  premises  for  a  period  of  five  years  from  the 
year  in  which  the  corporation  lessee  commenced  business  operations  on 
ihe  leased  premises,  provided,  however,  that  this  section  shall  not  have 
the  effect  of  exempting  such  corporation  lessee  from  filing  an  annual 
income  tax  return.  The  application  for  exemption  from  personal  pi-op- 
erty  taxation  shall  be  made  within  thirty  days  from  the  date  of  the 
•granting  of  the  leasehold  referred  to  in  this  section.  The  application 
for  exemption  from  taxation  on  corporato  income  shall  be  made  within 
sixty  days  from  the  time  the  corporate  lessee  commences  business  op- 
erations on  the  leased  premises.  The  project  lessee  may  waive,  in  writ- 
ing or  by  the  act  of  making  a  payment,  all  or  any  portion  of  the  tax 
exemption  granted  by  this  section. 

Source:   N.D.C.C;  S.  L.  19C9,  ch.  384, 
5J;  1971,  ch.  423.  §  1. 

40-57-18.  Construction.— The  powers  conferred  by  this  chapter  shall 
be  in  addition  and  supi:)lcmental  to  and  not  in  substitution  for,  and  the 
limitations  imposed  by  this  chapter  shall  not  affect  the  powers  con- 
ferred by,  any  other  law.  Revenue  bonds  may  be  issued  under  this 
chapter  without  regard  to  any  other  provisions  of  the  laws  of  this 
state.  The  project  may  be  acquired,  purchased,  constructed,  recon- 
structed, improved,  bettered,  and  extended,  and  bonds  may  be  issued 
under  this  chai)ter  for  said  purposes,  notwithstanding  that  any  other 
law  may  provide  for  the  acquisition,  purchase,  construction,  reconstruc- 
tion, improvement,  betterment,  and  extension  of  a  like  project  or  for 
the  issuance  of  bonds  for  like  purposes,  and  without  regard  to  the 
requirements,  restrictions,  debt,  or  other  limitations  or  other  provisions 
contained  in  any  other  law,  including  but  not  limited  to,  any  require- 
ment for  any  restriction  or  limitation  on  the  incun-ing  of  indebtedness 
or  the  issu.tnce  of  bonds.  In  so  far  as  the  provisions  of  tliis  chapter 
are  inconsistent  with  any  other  law  of  this  state,  the  provisions  of  tliis 
chapter  shall  be  controlling  with  reference  to  the  issuance  of  revenue 
b^pnds  and  the  security  therefor. 

Source:  S.  L.  1955,  ch.  280,  §  18;  R.  C. 
1943,  1957  Sui>[).,  §  40-5718. 

40-57-19.  (Jcnoral  olilifradon  lionds — Tssuimco — Levy. — Municip.alitioa 
may  i.ssue  genera!  ()l)Iigati()n  bonds  to  aid,  construct,  reconstruct,  im- 
prove, belter  or  extend  Juiy  i)roject  undertaken  under  the  provisions 
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of  this  chapter  for  which  revenue-producing  bonds  have  been  issued 
or  to  finance  entirely  new  projects  as  provided  in  this  chapter.  However, 
before  such  general  obli.tration  bonds  can  be  issued  and  the  levy  made  to 
pay  off  the  interest  and  principal  of  such  bonds  the  governing-  body 
of  such  municipality  shall  hold  an  election  for  the  purpose  of  detci-min- 
ing  whether  such  bonds  should  be  issued  and  the  tax  levies  made.  If 
at  such  election  two-thirds  of  the  electors  in  the  municipality  vote  in 
favor  of  issuing  general  obligation  bonds,  the  governing  body  of  the 
municipality  may  issue  such  bonds  and  make  a  levy  sufficient  to  pay  the 
interest  and  principal  when  due,  provided  the  issuance  of  such  bonds 
does  not  e.xceed,  together  with  other  outstanding  indebtedness  of  the 
municipality,  five  percent  of  the  assessed  valuation  of  the  taxable 
property  therein.  If  at  an  election  called  for  that  puri">ose  the  govern- 
ing body  of  the  municipality  determines  that  an  increase  in  such  in- 
debtedness of  three  percent  over  and  above  such  five  percent  limit  is 
necessary  and  the  proposed  issue  of  general  obligation  bonds,  together 
with  other  outstanding  indebtedness  of  the  municipality,  does  not  ex- 
ceed eight  percent  of  the  assessed  valuation  of  the  taxable  property 
within  the  municipality,  it  may  issue  such  bonds  and  make  the  tax 
levies  to  pay  the  interest  and  princii)al  thereof,  if  two-thirds  or  more 
of  the  electors  within  the  municii)ality  vote  in  favor  of  such  increase. 
The  provisions  of  this  section  shall  only  be  used  when  the  real  property, 
buildings,  and  improvements  thereon  of  'he  project  for  which  the 
general  obligation  bonds  are  to  be  is,sued  represent  an  investment  to 
the  city  of  fifty  thousand  dollars  or  more  and  when  the  net  worth  of 
the  industrial  or  commercial  enterprise  desiring  lo  lease  such  project  is 
at  least  five  times  the  amount  that  the  municipality  will  invest  in  the 
real  property,  buildings,  and  imi)rovements  thereon  of  the  project.  All 
general  obligation  bonds  issued  under  the  provisions  of  this  section 
shall  bo  in  accordance  and  comply  with  the  provisions  of  chapter  21-03 
and  those  portions  of  title  2L  that  provide  for  the  issuance  of  general 
obligation  bonds.  Bonds  i.s.sued  under  the  provisions  of  this  section  shall 
not  in  any  manner  alter  or  atfect  revenue-producing  bonds  issued  under 
the  provisions  of  this  chapter. 

Source:    S.    L.    1961,    ch.    284,    §  5.  38   Am.  Jur.,  Municipal   Corporations, 

§429;  42  Am.  Jur.,  Public  Funds,  §72; 
Collateral  References.  43  Am.  Jur.,  Public  Works.  §  o2. 

Municipal  Corporations02Cr)-267,  278,  C4  C.  J.  S.  Municipal  Corporations, 
285-2SC,  457-4G3,  858-8G1,  8GG-8G7,  SG9,  §§1835,1812,1902,1905,1909,1911-1912. 
872-877, 

40-57-20.  Declaration  and  finding  of  public  purpose. — The  legislative 
assembly  of  the  state  of  North  Dakota  hereby  declares  and  finds  that 
it  is  and  has  been  the  purpose  of  chapter  -10-57  of  the  North  Dakota 
Century  Code  to  sanction,  authorize  and  encourage  activities  in  the 
public  interest  and  for  the  welfare  of  the  state  of  North  Dakota,  its 
municipal  .subdivi.sions  and  people  by  assisting  cstablisluniiit  of  atidi- 
tional  iM(iustri;d  iilaiits  and  .•ictivilifs  within  the  state,  and  increasing 
j)roduction  of  wealth  and  adding  to  the  volume  of  Pmi'loyment,  i)articu- 
iarly  during  those  seasons  when  employment  in  farming  and  ranching  is 
slack,  thus  alleviating  unemployment  among  the  people  of  the  state. 

Source:  S.  L.  19C1,  ch.  284,  §  6. 


CHAPTER  40-r,7.1— TAX  EXEMPTIONS  FOR  NEW  INDUSTRIES 


Section  Seclion 

40-57.1-01     Declaration    and    findinfj    of      40-57.1-03     Reapplication  for  tax  exemp 


public  purpose.  tion  —  Discretion  of  board 

"Projects"    and    "municipal!-  of  equalization. 

ties"  defined.  40-57.1-OG     Chanpfc  in  value  or  new  loca- 

Municip.Tlitics'    authority    to  tion     requiiing     reapplica- 

grant  tax  exemption — No-  tion  for  tax  exemption. 

tice  to  compctitor.s — Linii-  40-57.1-07     Exemptions — Time  for  mak- 

tations.  ing  application. 
Exemption  from  income  tax 

— Limitations. 


vnAfiEK  'lU-6/ .'J— IXDUSTRIAL  PLANNING  SURVEYS 
AND  VOCATIONAL  TRALNLNG 

Section  Section 

40-57.2-01     Cities  and  counties  mny  enter  .  40-57.2-02  Content    of    surveys. 

into    agreements    for    sur-      -10-57.2-03  Declaration  of  legislative  in- 

veys  for  industrinl  cJi^velop-  tent.                                                              ,^ 

mcnt   and    vocational    and      40-57.2-04  City  or  county  may  make  taxl9 7 3    SUr. 

on-the-job  training:.  levy. 

40-57.2-OL     Cities  and  counlie.s  may  enter  into  agreements  for  sur- 
veys for  industrial  development  and  vocational  and  on-the-job  training.— 

The  governing  body  of  any  city  or  county  of  this  state  is  authorized  in 
accordance  with  the  provisions  of  this  chapter  to  enter  into  contracts 
with  any  person,  firm,  association,  or  corporation  for  the  purpose  of 
obtaining  site  surveys  and  site  development  plans,  structural  and 
mechanical  plans  and  surveys,  market  surveys,  and  similar  plans  and 
surveys  relating"  to  industrial  development  and  plant  location,  design,  . 
construction,  equipment,  and  operation.  Similar  contracts  may  be  en- 
tered into  by  such  political  subdivisions  in  accordance  with  the  pro- 
visions of  this  chapter  for  the  providing'  of  vocational  and  on-the-job 
training  for  residents  of  this  state  in  industries  located  within  this 
state.  Such  agreements  shall  be  entered  into  only  with  a  financially 
and  educationally  reliable  person,  firm,  association,  or  corporation  that 
has  been  approved  for  such  agreement  by  a  local  development  corpora- 
tion located  in  such  city  or  county  and  organized  to  encourage  indus- 
trial and  commercial  development  and  growth. 
Source:  S.  L.   19C9,  ch.  386,  §  1. 

40-57.2-02,  Content  of  surveys.— The  surveys  permitted  by  this  chap- 
ter shall  consist  of  a  detailed  plan  which  may  include,  among  such  items 
required  by  the  city  or  county,  the  following: 

1.  An  evaluation  of  proposed  sites,  the  various  methods  of  utiliza- 
tion, and  the  suitability  of  the  sites  for  industrial  development 
for  specific  types  of  industry.  » 

2.  An  evaluation  of  consumer  demand  for  thb  various 'types  of  prod- 
ucts that  could  be  processed,  a.ssemblcd,  fabricated,  or  manu- 
factured by  an  industry  or  the  dificrcnt  tyjies  of  industry  that 
could  utilize  the  site,  and  the  benefits  to  the  city  to  be  realized 
from  each  in  terms  of  economic  growth. 

3.  The  available  labor  supply,  skilled  and  unskilled,  and  what  effect 
various  types  of  industries  would  have  on  the  supply. 

4.  Any  otiier  matters  relating  to  planning,  designing,  and  costs  per- 
taining to  plant  buildings  and  plant  equipment  for  specific  plant 
location  sites. 

Sonrce:  S.  L.  19C9,  ch.  3SG,  §2. 

40-57.2-03,  Declaration  of  legislative  intent. — It  is  hereby  declared 
to  be  the  intent  of  the  legislative  assembly  to  promote  the  growth  and 
development  of  small  industry,  and  to  assist  in  the  creation  and  ex- 
pansion of  local  skills  and  talents  in  ^Norlh  Dakota. 

Source:  S?  L.  19C9,  ch.  386,  §3. 

40-57.2-01.  City  or  county  may  make  tax  levy. — Any  city  or  county 
,.in  this  state,  after  resolution  by  its  governing  body  that  the  (picstion 
be  submitted  to  its  electors  shall  upon  the  .-ipprov.-il  thereof  at  a  rogul.ir 
or  special  elect  ion  by  sixty  iiorcent  of  the  qualilied  ehrtors  of  such 
city  or  county  voting  in  said  regular  or  special  election  may  levy  a 
lax  of  not  to  exfccd  one  mill  upon  its  net  t.ixable  jisscssod  valu.-ition 
for  the  i)ui|)(>si.'  of  providing  funds  for  vocational  .-uid  on-the-job  Ir.iin- 
ing  services  ;irui  surveys  .-ind  (>l!ii'r\vi.';o  carry  out  the  i)rovisi(>n  under 
this  chapter.  Tlii<  levy  providod  lor  in  this  section  shall  be  over  ;aul 
above  any  t;ix  levy  liniilalions  provided  by  law.  No  levy  for  a  si>eoiiic 
year  .shall  bo  made  if  the  b.ilance  in  the  fund  remaining  from  levies 
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It  is  further  found  and  declared  that  certain  slum  or  blighted  areas, 
or  portions  thereof,  may  require  acquisition,  clearance,  and  disjwsition 
subject  to  use  restrictions,  as  provided  in  this  chapter,  since  the  pre- 
vailing condition  of  decay  may  make  impracticable  the  reclamation  of 
the  area  by  conseivation  or  rehabilitation;  that  other  areas  or  portions 
thereof  may,  through  the  means  provided  in  this  chapter,  be  susceptible 
of  conservation  or  rehabilitation  in  such  a  manner  that  the  conditions 
and  evils  hereinbefore  enumerated  may  be  eliminated,  remedied  or  pre- 
vented ;  and  that  to  the  extent  feasible  salvable  slum  and  blighted  areas 
should  be  conseiTed  and  rehabilitated  through  voluntary  action  and  the 
regulatory  process. 

It  is  further  found  and  declared  that  the  powers  conferred  by  this 
chapter  are  for  public  uses  and  i)ur])Oses  for  which  public  money  may  be 
expended  and  the  power  of  eminent  domain  exercised;  and  that  the 
necessity  in  the  public  interest  for  the  provisions  herein  enacted  is 
hereby  declared  as  a  matter  of  legislative  determination. 

Source:  S.  L.  1955,  ch.  281.  §  2;  R.  C. 
1943,  1957  Supp.,  §  40-5802. 

40-58-03.  Encouragement  of  private  enterprise.— A  municipality,  to 
the  greatest  extent  it  determines  to  be  iVasible  in  carrying  out  the  pro- 
visions of  this  chapter,  shall  afford  maximum  opportunity,  consistent 
with  the  sound  needs  of  the  municipality  as  a  whole,  to  the  rehabiliui- 
tion  or  redevelopment  of  the  urban  renewal  .-^rea  by  private  enterprise. 
A  municipality  shall  give  consideration  to  this  objective  in  exercising 
its  powers  under  this  chaiiter,  including  the  foiTnulation  of  a  workable 
program,  the  approval  of  urban  renewal  ])lans  consistent  with  the  gen- 
eral plan  for  the  municipality,  the  adojition  and  enforcement  of  ordi- 
nances as  provided  for  in  section  40-58-18,  the  exercise  of  its  zoning 
powers,  the  enforcement  of  other  laws,  codes  and  regulations  relating  to 
the  use  of  land  and  the  use  and  occui)ancy  of  buildings  and  improve- 
ments, the  disposition  of  any  property  acquired,  and  the  provision  of 
necessary  public  improvements. 

Source:  S.  L.  1955,  ch.  281,  §3;  R.  C. 
1943, 1957  Supp.,  §  40-5803. 

40-58-04.  Workable  program. — A  municipality  for  the  purposes  of 
this  chapter  may  formulate  a  workable  program  for  utilizing  appro|)riate 
private  and  public  resources  including  those  si)ccified  in  section  40-3S-18 
to  elimin.ate,  and  prevent  the  development  or  spread  of,  slums  and  urban 
blight;  to  encourage  needed  urban  rehabilitation,  to  i)roviue  for  the 
redevelopment  of  slum  and  blighted  areas,  or  to  undertake  such  of  the 
aforesaid  activities  or  other  feasible  iiuuiiciijal  activities  :ia  may  be 
suitably  employed  to  achieve  the  objectives  of  such  workable  program. 
Such  workable  program  may  inclucie,  without  limitation.  i)rovision  for: 
the  prevention  of  the  spread  of  blight  into  areas  of  the  municipality 
which  are  free  from  blight  through  <liligent  enfoi-cemont  of  housing, 
zoning  and  occupancy  controls  and  slamlards;  the  rehabilitation  or  con- 
aervation  of  slum  and  blighted  areas  or  i)ortions  thereof  by  replanning, 
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removinj?  congestion,  providing  ])arks,  playgrounds  and  other  public 
improvements,  by  encourajring  voluntary  rehabilitation  and  by  compel- 
ling the  repair  and  rehabilitation  of  deteriorated  or  deteriorating  struc- 
tures; and  the  clearance  and  redevelopment  of  slum  areas  or  portions 
thereof. 

Source:  S.  L.  1955,  ch.  281,  §4;  R,  C. 
1943, 1957  Supp.,  §  40-5804. 

40-58-05.  Finding  of  necessity  by  local  governing  body. — No  munici- 
pality shall  exercise  any  of  the  iwwers  hereafter  conferred  upon  mu- 
nicipalities by  this  chapter  until  after  its  local  governing  body  shall 
have  adopted  a  resolution  finding  that: 

1.  One  or  more  slum  or  blighted  areas  exist  in  such  municipality; 
and 

2.  The  rehabilitation,  conser\'ation,  or  redevelopment,  or  a  combina- 
tion thereof,  of  such  area  or  areas  is  necessaiy  in  the  interest  of 
the  public  health,  safety,  morals  or  welfare  of  the  residents  of 
such  municipality. 

Source:  S.  L.  1955,  ch.  281,  §  5;  R.  C. 
1943, 1957  Supp.,  §  40-5805. 

40-58-OC.  Preparation  and  approval  of  urban  renewal  plans. — 1.  A 
municipality  shall  not  approve  an  urban  renewal  iilan  for  an  urban 
renewal  area  unless  the  governing!?  body  has,  by  resolution  determined 
such  area  to  be  a  slum  area  or  a  bliyhtcd  area  or  a  combination  thereof 
and  designated  such  area  as  appropriate  for  an  urban  renewal  project. 
The  local  governing  body  shall  not  approve  an  urban  renewal  plan 
until  a  general  plan  for  the  municipality  has  been  prepared.  For  this 
puri'ose  and  other  municipal  purposes,  authority  is  hereby  vested  in 
every  municipality  to  prepare,  to  adoi)t  and  to  revise  from  time  to  time, 
a  general  plan  for  the  physical  development  of  the  munici])ality  as  a 
whole  giving  due  regard  to  the  environs  and  metropolitan  surroundings, 
to  establish  and  maintain  a  planning  commission  for  such  purpose  and 
related  municipal  planning  activities,  and  to  make  available  and  to  ap- 
propriate necessary  funds  therefor.  A  municipality  shall  not  acquire 
real  property  for  an  urban  renewal  project  unless  the  local  governing 
body  has  approved  the  urban  renewal  plan  in  accordance  with  subsec- 
tion 4  of  this  section. 

2.  The  municipality  may  itself  prepare  or  cause  to  be  prci)arcd  an 
urban  renewal  i)lan,  or  any  ])erson  or  agency,  public  or  private,  m.ay 
submit  such  a  plan  to  a  municipality.  Prior  to  its  approval  of  an  urban 
renewal  plan,  the  local  governing  body  sliall  submit  such  ])lan  to  the 
planning  commission  of  the  municipality,  if  any,  for  i-eviow  and  recom- 
mendations as  to  its  conformity  with  the  general  p\:\u  for  the  devel- 
opment of  the  municipality  as  a  whole.  The  planning  comniis.sinn  .^hall 
submit  its  written  reconuncndations  with  rc.si)oct  to  the  propo.sod  urban 
renewal  plan  to  the  local  governing  boily  within  thirty  days  after  re- 
ceipt of  the  plan  for  review.    Ui)ou  receiiit  of  the  reconnncjxdatio.'u  of 
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the  plJinning  commission  or,  if  no  vecommendntions  are  received  within 
said  thirty  days,  then  without  such  recommendations,  the  local  govem- 
ing  body  may  proceed  with  the  hearing  on  the  proposed  urban  renewal 
plan  prescribed  by  subsection  3  of  this  section. 

3.  The  local  goveming  body  shall  hold  a  public  hearing  on  an  urban 
renewal  plan  or  substantial  modification  of  an  approved  urban  plan, 
after  public  notice  thereof  by  publication  in  a  newspaper  having  a 
general  circulation  in  the  area  of  operation  of  the  municipality.  The 
notice  shall  describe  the  time,  date,  place  iind  purpose  of  the  hearing, 
shall  generally  identify  the  urban  renewal  area  covered  by  the  plan, 
and  shall  outline  the  general  scope  of  the  urban  renewal  project  under 
consideration. 

4.  Following  such  hearing,  the  local  goveming  body  may  approve 
an  urban  renewal  plan  if  it  finds  that : 

a.  A  feasible  method  e.xists  for  the  location  of  families  who  will  be 
displaced  from  the  urban  renewal  area  in  decent,  safe  and  sani- 
tary dwelling  accommodations  within  their  means  and  without 
undue  hardship  to  such  families; 

b.  The  urban  renewal  plan  conforms  to  the  general  plan  of  the  mu- 
nicipality as  a  w^hole ;  and 

c.  The  urban  renewal  jilan  will  afford  maximum  opportunity,  con- 
sistent v.ith  the  sound-  needs  of  the  municipality  as  a  whole,  for 
the  rehabilitation  or  redevelopment  of  the  urban  renewal  area  by 
private  enterprise. 

5.  An  urban  renewal  plan  may  be  "modified  at  any  time:  Provided, 
that  if  modified  after  the  lease  or  sale  by  the  municipality  of  real  prop- 
erty in  the  urban  renewal  project  area,  such  modification  shall  be  sub- 
ject to  such  rights  at  law  or  in  equity  as  a  lessee  or  purchaser,  or  his 
successor  or  successors  in  interest  may  be  entitled  to  assert.  Any 
proposed  modification  which  will  substantially  change  the  urban  renewal 
plan  as  previously  approved  by  the  local  governing  body  shall  be  subject 
to  the  requirements  of  this  section,  including  the  requirement  of  a 
public  hearing,  before  it  may  be  approved. 

6.  Upon  the  api)roval  of  an  urban  renewal  plan  by  the  municipality 
the  provisions  of  said  plan  with  respect  to  the  future  use  and  building 
requirements  applicable  to  the  i)roperty  covered  by  said  plan  shall  be 
controlling  with  respect  thereto. 

Source:  S.  L.  1955,  ch.  2S1.  §  C;  R.  C' 
1943,  1957  Supp.,  §40-5800;  S.  L.  10G5 
Sp.,  ch.  C,  §  1. 

40-58-07.  Powers,  —  Every  municii)ality  shall  have  all  the  powers 
necessary  or  convenient  to  carry  out  and  eflccluate  the  purposes  and 
provisions  of  this  chapter,  including  the  following  jiowers  in  addition 
to  others  herein  gi-anted: 

1.  To  undertake  and  carry  out  urban  renewal  projects  within  its 
area  of  operation;  and  to  make  and  execute  contracLs  and  other 
instruments  necessary  or  convenient  to  the  exercise  of  its  ))0W- 
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ers  under  this  chajiter;  and  to  disseminate  slum  clearance  and 
urban  renewal  information. 
2.     To  provide  or  to  arrange  or  contract  for  the  furnishing  or  repair 
by  any  person  or  agency,  public  or  private,  of  sen-ices,  privilccres, 
works,  streets,  roads,  public  utilities  or  other  facilities  for  or  in 
connection  with  an  urban  renewal  project;  to  install,  construct, 
and  reconstnict  streets,  utilities,  parks,  playgrounds,  and  other 
public  improvements;  and  to  agree  to  any  conditions  that  it  mav 
deem  reasonable  and  appropriate  attached  to  federal  financial 
assistance  and  imposed  pursuant  to  federal  law  relating  to  the 
detennination  of  prevailinp:  salaries  or  wages  or  compliance  with 
labor  standards,  in  the  undertaking  or  carrying  out  of  an  urban 
renewal  project,  and  to  include  in  any  contract  let  in  connection 
wjth  such  a  project,  provisions  to  fulfill  such  of  said  conditions 
as  it  may  deem  reasonable  and  appropriate. 
3.     Within  its  area  of  operation,  to  enter  unon  anv  building  or  prop- 
erty in  any  urban  renewal  area  in  order  to  make  survevs    ap- 
praisals, soundmgs  or  test  borinjs,  and  to  obtain  an  order  for 
this  purpose  from  a  court  of  competent  jurisdiction  in  the  event 
entry  is  denied  or  resisted ;  to  acquire  by  purchase,  lease,  option, 
gift,  grant,  bequest,  devise,  eminent  domain  or  otherwise    any 
real  property  or  personal  property  for  its  administrative'  pur- 
poses together  with  any  improvements  thereon;  to  hold,  improve 
clear  or  prepare  for  redevelopment  any  such  property;  to  mort^ 
gage,  pledge,  hypothecate  or  othci-wise  encumber  or  dispose  of 
any  real  property;  to  insure  or  i)rovide  for  the  insurance  of 
any  real  or  personal  property  or  operations  of  the  municipality 
against  any  risks  or  hazards,  including  the  power  to  pay  prem.i- 
urns  on  any  such  insurance;  and  to  enter  into  any  contracts 
necessary  to  eflectuate  the  punwses  of  this  chapter:   Provided 
however,  that  no  statutoiy  provision  with  respect  to  the  acquisi- 
tion, clearance  or  disposition  of  jiroperty  by  public  bodies  shall 
restrict  a  municipality  or  other  public  body  exercising  powers 
hereunder,  in  the  exercise  of  such  functions  with  respect  to  an 
urban  renewal  project,  unless  the  legislature  shall  specifically  so 
state, 

4.  To  invest  any  urban  renewal  project  funds  held  in  resei-ves  or 
sinking  funds  or  any  such  ^ funds  not  required  for  immediate 
disbursement,  in  property  or  securities  in  which  savings  banks 
may  legally  invest  funds  subject  to  their  control;  to  redeem 
such  bonds  as  have  been  issued  i)ursuant  to  section  40-58-10  at 
the  redemption  i)rice  estxxblishod  therein  or  to  purchase  such 
bonds  at  less  than  redemption  j)rice,  all  such  bonds  so  redeemed 
or  purchased  to  be  canceled. 

5.  To  borrow  money  and  to  apply  for  and  accejit  advances,  loans 
grants,  contributions  and  any  other  form  of  financial  as.s'istance 
from  the  federal  govoninient,  the  slate,  county,  or  other  public 
body,,  or  from  any  sources,  i)ublic  or  private,  for  the  purposes 
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of  this  chapter,  and  to  give  such  security  as  may  be  required  and 
to  enter  into  and  carry  out  contracts  in  connection  therewith. 
A  municipality  may  include  in  any  contract  for  financial  assist- 
ance with  the  federal  government  for  an  urban  renewal  project 
such  conditions  imposed  pursuant  to  federal  law  as  the  munici- 
pality may  deem  reasonable  and  appropriate  and  which  are  not 
inconsistent  with  the  purposes  of  this  chapter. 
Within  its  area  of  operation,  to  make  or  have  made  all  plans 
necessary  to  the  carrying  out  of  the  punioses  of  this  chapter 
and  to  contract  with  any  person,  public  or  private,  in  making 
and  carrying  out  such  plans  and  to  adopt  or  approve,  modify  and 
amend  such  plans.  Such  plans  may  include,  without  limitation: 

a.  A  general  plan  for  the  locality  as  a  whole ; 

b.  Urban  renewal  plans ; 

c.  Plans  for  canying  out  a  program  of  voluntary  or  compulsory 
repair  and  rehabilitation  of  buildings  and  improvements; 

d.  Plans  for  the  enforcement  of  state  and  local  laws,  codes, 
and  regulations  relating  to  the  use  of  land  and  the  use  and 
occupancy  of  buildings  and  improvements  and  to  the  com- 
pulsory repair,  rehabilitation,  demolition,  or  removal  of 
buildings  and  improvements;  and 

e.  Appraisals,  title  searches,  surveys,  studies,  and  other  pre- 
liminary iilans  and  work  necessary  to  prepare  for  the  under- 
taking of  urban  renewal  projects.  The  municipality  is  au- 
thorized to  develop,  test,  and  report  methods  and  techniques, 
and  carry  out  demonstrations  and  other  activities,  for  the 
prevention  and  the  elimination  of  slums  and  urban  blight, 
and  to  apply  for,  accept  and  utilize  grants  of  funds  from  the 
federal  government  for  such  i)urposes. 

To  prepare  plans  and  ])rovide  reasonable  assistance  for  the  relo- 
cation of  families  displaced  from  an  urban  renewal  area. 
To  appropriate  such  fund.s  and  make  such  expenditures  as  may 
be  necessary  to  carry  out  the  puri)oses  of  this  cha))ter,  and  to 
levy  taxes  and  assessments  for  such  purposes;  to  close,  vacate, 
plan  or  replan  streets,  roads,  sidewalks,  ways  or  other  places; 
to  plan  or  replan,  zone  or  rczone  any  part  of  the  municipality 
or  make  exceptions  from  building  regulations;  and  to  enter  into 
.agreements  with  a  housing  authority  or  an  urban  renewal  agency 
vested  with  urban  renewal  project  powers  under  section  10-53-15, 
which  agreements  may  extend  over  any  i)eriod,  notwithstanding 
any  provision  or  rule  of  law  to  the  contrary,  respecting  action 
to  be  taken  by  such  municipality  pursuant  to  any  of  the  powers 
granted  by  this  chapter. 

Within  its  area  of  operation,  to  organize,  coordinate  and  direct 
the  administration  of  the  provisions  of  thi.s  chapter  as  they  apply 
to  such  nniniripality  in  order  that  the  objective  of  remedying 
slum   and    blighted   areas   and    preventing    the    causes    thereof 
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Within  such  municipality  may  be  most  effectively  promoted  and 
achieved,  and  to  establish  such  new  office  or  offices  of  the  mu 
nicipality  or  to  reorganize  existing  offices  in  order  to  cam-  out 
such  puiTose  most  effectively.  ^ 

^°'    mnTed^"'^  """  °'"  ^"^  ^''"'^  ''''  ^°"^^'"a^'0^  of  powers  herein 

i^4J.  lJu7  S>u,.p.,  §  40-OS07.  legislature  impliedly  authorized  the  pav- 

Subsection    S— Payment    of   Special    As-  T^"*  u^  ^''^'^''''  assessments  due  thereon 

sessments.  ^^     ^^^     agency.     City     of     Southwest 

T»„   „;,.;^  1.  .  FarRo      Urban      Renewal      Aeencv      v 

By  giving   an  urban    renewal   agency  Lenthe,  149  N\V  2d  373. 

to'^acm.irp*  h^"""'."^  domain._l.  A  municipality  shall  have  the  right 
to  acquire  by  condemnation  any  interest  in   real   property,   including 

Ln!  r  """'l.*'^''  ^^''■'^°'  ''^''^  ^^  "^^y  ^''"^  neccssarv  for  or"n 
connection  wath  an  urban  renewal  project  under  this  chapten  A  munic" 
pa  ity  may  exerc.se  the  power  of  eminent  domain  in  the  manner  pro- 
vided m  housmg  authorities  law,  and  acts  amendaton-  thereof  or  sup- 
gementary  thereto,  or  it  may  exercise  the  power  of  eminent  domain  fn 
the  manner  now  or  which  may  be  hereafter  provided  by  anv  other 
statutory  provisions  for  th^  exercise  of  the  power  of  eminent  domain 

ne7"p^o;•id:d'^;^  'r  '""''^  "-^^  ^^^^  ^^  acquiredrhke"man 

nom.vfl  f  •■  .i"""  '?'  '""°''''^-''  h-^'o^ginP  to  the  state,  or  any 
political  subdivision  thereof,  may  be  acquired  without  its  consent 

2.  In  any  proceeding  to  lix  or  assess  compensation  for  damages  for 
the  taking  or  dannaging  of  property,  or  any  interest  therein,  through 
the  e.vercise  of  the  ,)ower  of  eminent  domain  or  condemnation  evi- 
dence or  testimony  bearing  upon  the  following  matters  shall  be  admis- 
sible and  shall  be  considered  in  fixing  such  compensation  or  damages 
in  addition  to  evidence  or  testimony  othenvise  admissible:  ' 

a.  Any  use.  condition,  occupancy,  or  operation  of  such  propertv 
which  IS  unlawtui  or  violative  of.  or  subject  to  eiimination.' 
abatement,  prohibiuon,  or  con-ection  under,  any  law  or  in  anv 
ordinance  or  regulatory  measure  of  tlie  state,  countv.  munici- 

.  pahty.  other  political  subdivision,  or  any  agency  thereof  in 
whicli  such  property  is  located,  as  being  unsafe,  substandard 
weTfare"'"''  °'"  °^^"''''^^  contrary  to  the  j^ublic  health,  safety,  or 

b.  The  effect  on  the  value  of  such  property,  of  any  such  use  con- 
dition occupancy,  or  operation,  or  of  the  elimination,  abatement 
or  oleri'ti^ir ""  ''°'''''''^'""  °^  ''"^  '"'^^  "'"'<^'  condition,  occupancy^ 

^L  7^^-  ^^'T^^!"^  testimony  and  evidence  shall  be  admissible  not- 
withstanding that  no  action  lias  been  taken  bv  anv  j-ublic  bodv  or 
public  onicer  tovvard  the  abatement.  |.ruinbition.clim"inat ion  or  correc- 
tion of  any  such  use.  condition,  occupancy,  or  operation.  Tostimonv 
or  evidence  that  any  public  body  or  public  officer  ciiargcd  with  the  duty 
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or  authority  so  to  do  has  rendered,  made  or  issued  any  judgment, 
decree,  determination  or  order  for  the  abatement,  prohibition,  elimina- 
tion or  correction  of  any  such  use,  condition,  occupancy,  or  operation 
shall  be  admissible  and  shall  be  prima  facie  evidence  of  the  existence 
and  character  of  such  use,  condition,  or  operation. 

Source:  S.  L.  1955,  ch.  281,  §  8;  R.  C.  of  needs  for  a  particular  public  purpose, 

1943,  1957  Supp.,  §  .lO-oSOS.  6  ALR  3d  297. 

Zoning  as  a  factor  in  determination  of 

Collateral  References.  damages  in  eminent  domain,  9  ALR  3d 

Valuation  at  time  of  original  wTong-  291. 
ful  entry  by  condemnor  or  at  time  of 

subsequent    initiation    of    condemnation  Law  Reviews, 

proceedings,  2  ALR  3tl   1038.  Covey,     Jr.,     The      French     Law     of 

Eminent  domain:  Restrictive  covenant  Eminent  Domain,  35  N.  D.  L.  Rev.  200. 

or  right  to  enforcement  thereof  as  com-  White  &  Schlosscr,  Public  Needs  and 

pensable  property  right,  4  ALR  3d  1137.  Private    Rights:    Eminent    Domain    and 

Depreciation    in    value,    from    project  Land  Condemnation  in  North  Dakota,  38 

for  which  land  is  condemned,  as  a  factor  N.  D.  L.  Rev.  36. 

in  fixing  compcn.-^ation,  5  ALR   3d  901.  Lynch,   Jury   Instructions   in   Eminent 

Eight  to  condemn  property  in  excess  Domain  Cases,  41  N.  D.  L.  Rev.  495. 

40-58-09.  Disposal  of  property  in  urban  renewal  area. — 1.  A  mu- 
nicipality may  sell,  lease  or  otherwise  transfer  real  property  or  any 
interest  therein  acquired  by  it,  and  may  enter  into  contracts  with 
respect  thereto,  in  an  urban  renewal  area  for  residential,  recreational, 
commercial,  industrial  or  other  uses  or  for  public  use,  or  may  retain 
such  pi-op3rty  or  interest  for  public  u.se;  in  accordance  with  the  urban 
renewal  jilan,  subject  to  such  covoiiauls,  conditions  and  i-estrictions, 
including-  covenants,  running  with  the  land,  as  it  may  deem  to  bo  neces- 
sary or  desirable  to  a.ssist  in  preventing  the  development  or  spread 
of  future  slums  or  blightcil  areas  or  to  otherwise  carry  out  the  i)ur- 
poses  of  this  chai)ter:  Provided,  that  such  sale,  lease,  other  transfer, 
or  retention,  and  any  agreement  relating  thereto,  may  be  made  only 
after  the  approval  of  the  urban  renewal  i^Ian  by  the  local  governing' 
body.  The  purchasers  or  lessees  and  their  successors  and  assigns  shall 
be  obligated  to  devote  such  real  property  only  to  the  uses  specified 
in  the  urban  renewal  plan,  and  may  be  obligated  to  comply  with  such 
other  requirements  as  the  municipality  may  determine  to  be  in  the 
public  interest,  including  the  obligation  to  begin  within  a  reasonable 
time  any  improvements  on  such  real  property  required  by  the  urban  re- 
newal plan.  Such  real  ijroperty  or  interest  shall  be  sold,  leased,  other- 
wise transferred,  or  retained  at  not  less  than  its  fair  value  for  uses  in 
accordance  with  the  urban  renewal  plan.  In  determining  the  fair  value 
of  real  ))roi)erty  for  uses  in  accordance  with  the  urban  renewal  plan, 
a  municiiiality  shall  take  into  account  and  give  consideration  to  the 
uses  provided  in  such  plan;  the  restrictions  upon,  and  the  covenants, 
conditions  and  obligations  a.ssumed  by  the  purchaser  or  les.sec  or  by 
the  municipality  retaining  the  property;  and  the  objectives  of  such 
plan  for  the  prevention  of  the  recurrence  of  slum  or  blighted  areas. 
The  municipality  in  any  in.slrumeut  of  conveyance  to  a  private  i)ur- 
chascr  or  lessee  may  provide  that  such  purcha.ser  or  les.sce  .shall  be 
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without  power  to  sell,  lease  or  othenvise  transfer  the  real  property 
without  the  prior  written  consent  of  the  municipality  until  he  has 
completed  the  construction  of  any  and  all  improvements  which  he  has 
obligated  himself  to  construct  thereon.  PwCal  property  acquired  by  a 
municipality  which,  in  accordance  with  the  provisions  of  the  urban 
renewal  plan,  is  to  be  transferred,  shall  be  transferred  as  rapidly  as 
feasible  in  the  public  interest  consistent  with  the  carrying  out  of  the 
provisions  of  the  urban  renewal  plan.  The  inclusions  in  any  such  con- 
tract or  conveyance  to  a  purchaser  or  lessee  of  any  such  covenants, 
restrictions,  or  conditions  including  the  incoi*poration  by  reference 
therein  of  the  provisions  of  an  urban  renewal  plan  or  any  part  thereof 
shall  not  prevent  the  filing  of  such  contract  or  conveyance  in  the  land 
records  of  the  register  of  deeds  in  such  manner  as  to  afford  actual 
or  constructive  notice  thereof. 

2.  A  municipality  may  dispose  of  real  property  in  an  urban  renewal 
area  to  private  persons  only  under  such  reasonable  competitive  bidding 
procedures  as  it  shall  prescribe  or  as  hereinafter  provided  in  this  sub- 
section. A  municipality  may,  by  public  notice  by  publication  once  each 
week  for  two  consecutive  weeks  in  a  newspaper  having  a  general  circu- 
lation in  the  community  in-ior  to  the  execution  of  any  contract  to  sell, 
lease  or  otherwise  transfer  real  property  and  prior  to  the  delivery 
of  any  instrument  of  conveyance  with  i-espect  thereto  under  the  pro- 
visions of  this  section,  invite  pro))osals  front  and  make  available  all 
pertinent  infonuation  to  private  rcdevelopers  or  any  persons  interested 
in  undertaking  to  redevelop  or  rehabilitate  an  urban  renewal  area, 
or  any  part  thereof.  Such  notice  shall  identify  the  area,  or  ])ortion 
thereof,  and  shall  state  that  such  further  information  as  is  available 
may  be  obtained  at  such  oflice  as  shall  be  designated  in  said  notice. 
The  municipality  shall  consider  all  such  redeveloi)mcnt  or  rehabilita- 
tion projiosals  and  the  financial  and  legal  ability  of  the  persons  making 
such  proposals  to  carry  them  out,  and  may  negotiate  with  any  persons 
for  proposals  for  the  purchase,  lease  or  other  transfer  of  any  real 
property  acquired  by  the  municipality  in  the  urban  renewal  area.  The 
municipality  may  accept  such  proposal  as  it  deems  to  be  in  the  public 
interest  and  in  furtherance  of  the  pun^oses  of  this  chapter:  Provided, 
that  a  notification  of  intention  to  accept  such  proposal  shall  be  filed 
with  the  govei-ning  body  not  less  than  thirty  days  prior  to  any  such 
acceptance.  Thereafter,  the  municiiialily  may  execute  such  contract  in 
accordance  with  the  provisions  of  subsection  1  and  deliver  deeds,  leases 
and  other  instruments  and  take  all  steps  necessary  to  effectuate  such 
contract. 

8.  A  munici]iality  may  temporarily  operate  and  maintain  real  prop- 
erty acquired  in  an  urban  renewal  area  i)onding  the  disposition  of  the 
property  for  redevcloimicnt,  without  regard  to  the  i)n)vision.s  of  subsec- 
tion 1  above,  for  such  uses  and  i)urp(>ses  aa  may  be  ci(>emed  desirable 
even  though  not  in  conformity  with  the  urban  renewal  i)lan. 

Source:  S.  L.  lO.V.,  cli.  281.  §9;   R.  C. 
1913,  191.7  Supp.,  §  10-5809. 


40-58-10.  Issuance  of  bonds. — 1.  A  municipality  shall  have  power 
to  issue  bonds  from  time  to  time  in  its  discretion  to  finance  the  under- 
taking of  any  urban  renewal  project  under  this  chapter,  including:,  with- 
out limiting  the  generality  thereof,  the  payn\ent  of  principal  and  in- 
terest ui)on  any  advances  for  surveys  and  plana  for  urban  renewal 
projects,  and  shall  also  have  power  to  issue  refunding  bonds  for  the 
payment  or  retirement  of  such  bonds  previously  issued  by  it.  Such 
bonds  shall  be  made  payable,  as  to  both  principal  and  interest,  solely 
from  the  income,  proceeds,  revenues,  and  funds  of  the  municipality 
derived  from  or  held  in  connection  with  its  undertaking  and  canying 
out  of  urban  renewal  projects  under  this  chapter:  Provided,  however, 
that  payment  of  such  bonds,  both  as  to  principal  and  interest,  may 
be  further  secured  by  a  pledge  of  any  loan,  grant  or  contribution  from 
the  federal  government  or  other  source,  in  aid  of  any  ui-ban  renewal 
projects  of  the  municijjality  under  this  chapter,  and  by  a  mortgage  of 
any  of  such  urban  renewal  projects,  or  any  part  thereof,  title  to  which 
is  in  the  municipality. 

2.  Bonds  issued  under  this  section  shall  not  constitute  an  indebted- 
ness within  the  meaning  of  any  constitutional  or  statutoiy  debt  limita- 
tion or  restriction,  and  shall  not  be  subject  to  the  provisions  of  any 
other  law  or  charter  relating  to  the  authorization,  issu:mce  or  sale  of 
bonds.  Bonds  i.vsued  under  the  provisions  of  this  chapter  are  declared 
to  be  issued  for  an  essential  public  and  governmental  purpose  and, 
together  with  interest  thereon  and  income  therefrom,  shall  be  exempted 
from  all  taxes. 

3.  Bonds  issued  under  this  section  shall  be  authorized  by  resolutic- 
or  ordinance  of  the  local  governing  body  and  may  be  issued  in  one  cr 
more  scries  and  shall  bear  such  date  or  dates,  be  payable  upon  demand  cr 
mature  at  such  time  or  times,  bear  interest  at  such  rate  or  rates,  re- 
sulting in  an  average  annual  net  interest  cost  not  exceeding  eight  per- 
centum  per  annum  on  those  issues  which  are  sold  at  private  sale.  Such  • 
bonds  shall  be  in  such  denomination  or  denominations,  be  in  such  forrr.. 

either  coupon  or  registered,  carry  such  conversion  or  registration  priv- 
ileges, have  such  rank  or  priority,  be  executed  in  such  manner,  be  pay-  1973  SUPPLES 
able  in  such  medium  of  payment,  at  such  place  or  places,  and  be  subject 
to  such  terms  of  redemption  with  or  without  premium,  be  secured  in 
such  manner,  and  have  such  other  characteristics,  as  may  be  provided 
by  such  resolution  or  trust  indenture  or  mortgage  issued  pursuant 
thereto. 

4.  Such  bonds  may  be  sold  at  not  less  than  par  at  public  sales  heia 
after  notice  published  prior  to  such  sale  in  a  newspaper  having  a  gen- 
eral circulation  in  the  area  of  operation  and  in  such  other  medium  of 

publication  as  the  municipality  may  determine  or  may  be  exchanged  i 

for  other  bonds  on  the  basis  of  par,  provided  that  such  bonds  may  be  ' 

sold  to  the  federal  government  at  private  sale  at  not  less  than  par,  and.  1973    SUPPLEME' 

in  the  event  less  than  all  of  the  authorized  principal  amount  of  such 

bonds  is  sold  to  the  federal  government,  the  balance  may  bo  sold  at 

private  sale  at  not  less  than  par  at  an  interest  cost  to  the  municipality 

of  not  to  exceed  the  interest  cost  to  tlie  municipality  of  the  portion  of 

the  bonds  sold  to  the  federal  government.  Such  bonds  may  also  be  sold 

at  private  sale  if  such  obligations  do  not  exceed  the  total  sum  of  one 

hundred  thousand  dollars.    There  shall  be  no  interest  rate  ceiling  on 

issues  sold  at  public  sale. 
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5.  In  case  any  of  the  i)ublic  officials  of  the  municipality  whose  sig- 
natures appear  on  any  bonds  or  coupons  issued  under  this  chapter  shall 
cease  to  be  such  officials  before  the  delivery  of  such  bonds,  such  sig- 
nature shall,  nevtjnholess,  be  valid  and  sufficient  for  all  pun^oses,  the 
same  as  if  such  officials  had  remained  in  office  until  such  deliver}'.  Any 
provision  of  any  law  to  the  contrary  notwithstanding,  any  bonds  issued 
pursuant  to  this  chapter  shall  be  fully  nejrotiable. 

6.  In  any  suit,  action  or  proceeding  involving  the  validity  or  enforce- 
ability of  any  bond  issued  under  this  chapter  or  the  security  therefor, 
any  such  bond  reciting  in  substance  that  it  has  been  issued  by  the 
municipality  in  connection  with  an  urban  renewal  project,  as  herein 
defined,  shall  be  conclusively  deemed  to  have  been  issued  for  such 
purpose  and  such  project  shall  be  conclusively  deemed  to  have  been 
planned,  located  and  carried  out  in  accordance  with  the  provisions  of 
this  chapter. 

Source:  S.  L.  1955,  ch.  281,  §  10;  R.  C. 
1943, 1957  Supp.,  §  40-5310. 

40-5S-11.  Bonds  as  legal  investments. — All  banks,  trust  companies, 
bankers,  savings  banks  and  institutions,  building  and  loan  associations, 
savings  and  loan  associations,  invesiment  companies  and  other  persons 
carrying  on  a  banking  or  investment  business;  all  insurance  companies, 
insurance  associations,  and  other  persons  canying  on  an  insurance 
business;  and  all  executors,  administrators,  curators,  trustees,  and 
other  fiduciaries,  may  legally  invest  any  sinking  funds,  moneys,  or 
other  funds  belonging  to  them  or  within  their  control  in  any  bonds 
or  other  obligations  issued  by  a  municipality  pursuant  to  this  chapter 
or  by  any  urban  renewal  agency  or  housing  authority  vested  with 
urban  renewal  project  powers  under  section  40-58-15:  Provided,  that 
such  bonds  and  other  obligations  shall  be  secured  by  an  agreement 
between  the  issuer  and  the  federal  government  in  which  the  issuer 
agrees  to  borrow  from  the  federal  government  and  the  federal  gov- 
ernment agrees  to  lend  to  the  issuer,  i)rior  to  the  maturity  of  such 
bonds  or  other  obligations,  moneys  in  an  amount  which  together  with 
any  other  moneys  irrevocably  committed  to  the  payment  of  interest 
on  such  bonds  or  other  obligations  will  suffice  to  pay  the  principal 
of  such  bonds  or  other  obligations  with  interest  to  maturity  thereon, 
which  moneys  under  the  terms  of  said  agreement  are  required  to  be 
used  for  the  purpose  of  ))aying  the  princi|ial  of  and  the  interest  on 
such  bonds  or  other  obligations  at  their  maturity.  Such  bonds  and 
other  obligations  shall  be  authorized  security  for  all  public  dejiosits. 
It  is  the  purpose  of  this  section  to  authorize  any  persons,  political 
subdivisions  and  ollicers,  public  or  private,  to  use  any  funds  owned  or 
controlled  by  them  for  the  purchase  of  any  such  bonds  or  other  obli- 
gations. Nothing  contained  in  this  section  with  regard  to  legal  invest- 
ments shall  i)e  construed  .is  relieving  any  i^erson  of  any  duty  of  exercis- 
ing reasonable  care  in  selecting  securities. 

Sourco:  S.  L.  lO.^r,.  ch.  281,  §  11;  K.  C. 
1943,  1957  Supp..  §  40-r.SU. 
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40-58-12.  Property  exempt  from  faxes  and  from  levy  and  sale  by 
virtue  of  an  execution. — 1.  All  i>roperty  of  a  municipality,  including 
funds,  owned  or  held  by  it  for  the  purposes  of  this  chapter  shall  be 
exempt  from  levy  and  sale  by  virtue  of  an  execution,  and  no  execution 
or  other  judicial  process  shall  issue  against  the  same  nor  shall  judg- 
ment against  a  municipality  be  a  charge  or  lien  upon  such  property: 
Provided,  however,  that  the  provisions  of  this  section  shall  not  apply 
to  or  limit  the  right  of  obligees  to  pursue  any  remedies  for  the  enforce- 
ment of  any  pledge  or  lien  given  pursuant  to  this  chapter  by  a  munici- 
pality on  its  rents,  fees,  grants  or  revenues  from  urban  renewal  projects. 

2.  The  property  of  a  municipality,  acquired  or  held  for  the  pur- 
poses of  this  chapter,  is  declared  to  be  public  property  used  for  essen- 
tial public  and  governmental  purposes  and  such  property  shall  be 
exempt  from  all  taxes  of  the  municipality,  the  county,  the  state  or 
any  political  subdivision  thereof:  Provided,  that  such  tax  exemption 
shall  teraiinate  when  the  municipality  sells,  leases  or  otherwise  dis- 
poses of  such  property  in  an  urban  renewal  area  to  a  purchaser  or 
lessee  which  is  not  a  public  body  entitled  to  tax  exemption  with  respect 
to  such  property. 

Source:  S.  L.  1955,  ch.  281,  §  12;  R.  C.  special  assessments  due  and  payable  on 
1943,  1957  Supp.,  §  -10-5812.  lands   which   are    the    subject    of    urban 

renewal      condemnation      actions.       City 
Payment  of  Special  Assessments.  „£    Soutluvest     Farpo     Urban     Renewal 

This  section  does   not  exempt  an  ur-      Agency  v.  Lenthe,  149  NW  2d  373. 
ban  renewal  agency  from  the  paying  of 

40-58-13.  Cooperation  by  public  bodies. — 1.  For  the  purpose  of 
aiding  in  the  planning,  undertaking  or  carrying  out  of  an  urban  renewal 
project  located  within  the  area  in  which  it  is  authorized  to  act,  any 
public  body  may,  upon  such  terms,  with  or  without  consideration,  as 
it  may  determine: 

a.  Dedicate,  sell,  convey  or  lease  any  of  its  interest  in  any  prop- 
erty or  grant  easements,  licenses  or  other  rights  or  privileges 
therein  to  a  municipality; 

b.  Incur  the  entire  expense  of  any  public  improvements  made  by 
such  public  body  in  exercising  the  powers  granted  in  this  section; 

c.  Do  any  and  all  things  necessary  to  aid  or  cooi)erate  in  the  plan- 
ning or  carrying  out  of  an  urban  renewal  plan ; 

d.  Lend,  grant  or  contribute  funds  to  a  municipality; 

-e.  Enter  into  agreements  which  may  extend  over  any  pei-iod,  not- 
withstanding any  provision  or  rule  of  law  to  the  contrary  with 
a  municipality  or  other  public  body  respecting  action  to  be  taken 
pursuant  to  any  of  the  i^owors  granted  by  this  chapter,  including 
the  furnishing  of  funds  or  other  assistance  in  connection  with 
an  urban  renewal  project,  and 

f.  Cause  public  buildings  and  iniblic  facilities,  including  parks, 
playgrounds,  recreational,  community,  educational,  water,  sewer 
or  drainage  facilities,  or  any  other  works  which  it  is  othcnvise 
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empowered  to  undertake  to  be  furnished ;  furnish,  dedicate,  close, 
vacate,  pave,  insUill,  grade,  rograde,  plan  or  replan  streets,  roads, 
sidewalks,  ways  or  other  places ;  plan  or  replan,  zone  or  rezone 
any  part  of  the  public  body  or  make  exceptions  from  building 
regulations;  and  cause  administrative  and  other  services  to  be 
furnished  to  the  municipality.  If  at  any  time  title  to  or  posses- 
sion of  any  urban  renev/al  project  is  held  by  any  public  body 
or  governmental  agency,  other  than  the  municipality,  which  is 
authorized  by  law  to  engage  in  the  undertaking,  carrj-ing  out, 
or  administration  of  urban  renewal  projects  including  any  agency 
or  instrumentality  of  the  United  States  of  America,  the  provi- 
sions of  the  agreements  referred  to  in  this  section  shall  inure  to 
the  benefit  of  and  may  be  enforced  by  such  public  body  or  gov- 
ernmental agency.  As  used  in  this  subsection,  the  term  "munici- 
pality" shall  also  include  an  urban  renewal  agency  or  a  housing 
authority  vested  with  all  of  the  urban  renewal  project  powers 
pursuant  to  the  provisions  of  section  40-58-15. 

2.  Any  sale,  conveyance,  lease  or  agreement  provided  for  in  this 
section  may  be  made  by  a  public  body  without  appraisal,  public  notice, 
advertisement  or  public  bidding. 

3.  For  the  purpose  of  aiding  in  the  planning,  undertaking  or  carry- 
ing out  of  an  urban  renewal  project  of  an  urban  renewal  agency  or  a 
housing  authority  hereunder,  a  municipality  may  in  addition  to  its  other 
powers  and  uiiou  such  terms,  with  or  without  consideration,  as  it  may 
determine  do  and  perform  any  or  all  of  the  actions  or  things  which, 
by  the  provisions  of  subsection  1  of  this  spction,  a  public  body  is  author- 
ized to  do  or  perform,  including  the  furnishing  of  financial  and  other 
assistance. 

4.  For  the  purposes  of  this  section,  or  for  the  purpose  of  aiding 
in  the  planning,  undertaking  or  carrying  out  of  an  urban  renewal 
project  of  a  municipality,  such  municipality  may  in  addition  to  any 
authority  to  issue  bonds  pursuant  to  section  40-58-10  issue  and  sell 
its  general  obligation  bonds.  Any  bonds  issued  by  a  municipality  pur- 
suant to  this  section  shall  be  issued  in  the  manner  and  within  the 
limitations  prescribed  by  the  laws  of  this  state  for  the  issuance  and 
authorization  of  bonds  by  such  municipality  for  public  purposes 
generally. 

Source:  S.  L.  1055,  ch.  281,  §  13;  R.  C, 
1943, 1957  Supp.,  §  40-5813. 

t 

40-58-1-1.  Title  of  purchaser. — Any  instrument  executed  by  a  mu- 
nicipality and  puri)orting  to  convey  any  right,  title  or  interest  in  any 
property  under  this  chapter  shall  be  conclusively  presumed  to  have  been 
executed  in  comiiliaiice  with  the  provisions  of  this  chapter  in  so  far  as 
title  or  other  interest  of  any  bona  fide  jjurchascrs,  lessees  or  transferees 
of  such  jn-ojicrty  is  concerned. 

Sourer:  .S.  L.  1955.  ch.  2S1,  §  14;  R.  C. 
1943, 1957  Supp.,  §  40-5814.  -  •  --•       
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40-58-15.  Exercise  of  powers  in  carrying  out  urban  renewal  proj- 
ect.— 1.  A  municipality  m:iy  itself  exercise  its  urban  renewal  project 
powers  as  herein  defined  or  may,  if  the  local  poverninfr  body  by  reso- 
lution determines  such  action  to  be  in  the  public  interest,  elect  to  have 
such  powers  exercised  by  the  urban  renewal  agency  created  by  section 
40-58-16  or  by  the  housing  authorit}',  if  one  exists  or  is  subsequently 
established  in  the  community.  In  the  event  the  local  governing  body 
makes  such  determination,  the  urban  renewal  agency  or  the  housing 
authority,  as  the  case  may  be,  shall  be  vested  with  all  of  the  urban 
renewal  project  powers  in  the  same  manner  as  though  all  such  powers 
were  conjferred  on  such  agency  or  authority  instead  of  the  municipality. 
If  the  local  governing  body  does  not  elect  to  make  such  determination, 
the  municipality  in  its  discretion  may  exercise  its  urban  renewal  project 
powers  through  a  board  or  commissioner  or  through  such  orRcers  of  the 
municipality  as  the  local  governing  body  may  by  resolution  determine. 

2.  As  used  in  this  section,  the  term  "urban  renewal  project  powers" 
shall  include  the  rights,  powers,  functions  and  duties  of  a  municipality 
under  this  chapter,  except  the  following:  the  power  to  determine  an 
area  to  be  a  slum  or  blighted  area  or  combination  thereof  and  to  desig- 
nate such  area  as  appropriate  for  an  urban  renewal  project;  the  power 
to  approve  and  amend  urban  renewal  plans  and  to  hold  any  public 
hearings  required  with  respect  thereto;  the  power  to  establish  a  gen- 
eral plan  for  the  locality  as  a  whole;  the  power  to  formulate  a  work- 
able program  under  section  40-58-04 ;  the  powers,  duties  and  functions 
refen-ed  to  in  section  40-58-18;  the  power  to  make  the  determinations 
and  findings  provided  for  in  sections  40-58-03  and  40-58-05  and  subsec- 
tion 4  of  section  40-58-OG;  the  power  to  issue  general  obligation  bonds; 
and  the  power  to  appropriate  funds,  to  levy  taxes  and  assessments, 
and  to  exercise  other  powers  provided  for  in  subsection  8  of  section 
40-58-07. 

Source:  S.  L.  1955,  ch.  281,  §  15;  R.  C. 
1943, 1957  Supp.,  §  40-5815. 

40-58-16.  Urban  renewal  agency. — 1.  There  is  hereby  created  in 
each  municipality  a  public  body  corporate  and  politic  to  be  known  as 
the  "urban  renewal  agency"  of  the  municipality:  Provided,  that  such 
agency  shall  not  transact  any  business  or  exercise  its  powers  here- 
under until  or  unless  the  local  governing  body  has  made  the  linding 
prescribed  in  section  40-58-05  and  has  elected  to  have  the  urban  renewal 
project  powers  exercised  by  an  urban  renewal  agency  as  provided  in 
section  40-58-15. 

'  2.  If  the  urban  renewal  agency  is  authorized  to  transact  business 
and  exercise  i)owers  hereunder,  the  mayor,  by  and  with  the  advice  and 
consent  of  the  local  governing  body,  shall  .-ippoint  a  board  of  commis- 
sioners of  the  urban  renewal  agency  whicli  shall  consist  of  five  com- 
missioners. The  term  of  ollice  of  each  such  commi.ssioner  shall  be  one 
year. 
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3.  A  commissioner  shall  receive  no  compensation  for  his  services 
but  shall  be  entitled  to  the  necessary  expenses,  including  travelin!,' 
expenses,  incurred  in  the  discharge  of  his  duties.  Each  comniis.sioncr 
shall  hold  office  until  his  successor  has  been  appointed  and  has  quali- 
fied. A  certificate  of  the  appointment  or  reappointment  of  any  commi.-- 
sioner  shall  be  tiled  with  the  clerk  of  the  municipality  and  such  certifi- 
cate shall  be  conclusive  evidence  of  the  due  and  proper  appointment  of 
such  commissioner. 

The  powers  of  an  urban  renewal  agency  shall  be  exercised  by  the 
commissioners  thereof.  A  majority  of  the  commissioners  shall  consti- 
tute a  quorum  for  the  purpose  of  conducting  business  and  exercising 
the  powers  of  the  agency  and  for  ail  other  purposes.  Action  may  be 
taken  by  the  agency  upon  a  vote  of  a  majority  of  the  commissioners 
present,  unless  in  any  case  the  bylaws  shall  require  a  larger  number. 
Any  persons  may  be  appointed  as  commissioners  if  they  reside  within 
the  area  of  operation  of  the  agency  which  shall  be  cotei-minous  with 
the  area  of  operation  of  the  municipality  and  are  otherwise  eligible 
for  such  appointments  under  this  chapter. 

The  mayor  shall  designate  a  chairman  and  vice-chairman  from  among 
the  commissioners.  An  agency  may  employ  an  executive  director,  tech- 
nical experts  and  such  other  agents  and  employees,  pei-manent  and 
temporary,  as  it  may  require,  and  determine  their  qualifications,  duties 
and  compensation.  For  such  legal  service  as  it  may  require,  an  agency 
may  employ  or  retain  its  own  counsel  vand  legal  staff.  An  agency  author- 
ized to  tran-sact  business  and  exe>-cise  jwwers  under  this  chapter  shall 
file,  with  the  local  governing  body,  on  or  before  March  thirty-first  of 
each  year  a  report  of  its  activities  for  the  preceding  calendar  year,  which 
report  shall  include  a  complete  financial  statement  setting  forth  its  a.s- 
sets,  liabilities,  income  and  operating  expense  as  of  the  end  of  such 
calendar  year.  At  the  time  of  filing  the  report,  the  agency  shall  publish 
in  a  newspaper  of  general  circulation  in  the  community  a  notice  to  the 
effect  that  such  report  has  been  filed  with  the  municipality  and  that 
the  report  is  available  for  inspection  during  business  hours  in  the  ollice 
of  the  auditor  or  the  village  clerk,  as  the  case  may  be,  and  in  the  ollice 
of  the  agency. 

4.  For  inefhciency  or  neglect  of  duty  or  misconduct  in  office,  a  com- 
missioner may  be  removed  only  after  a  hearing  and  after  he  shall  have 
been  given  a  copy  of  the  charges  at  least  ten  days  prior  to  such  hearing 
and  have  had  an  opportunity  to  be  heard  in  person  or  by  counsel. 

Source:  S.  L.  1955,  ch.  281,  §  IC;  R.  C. 
1943,  1957  Supp.,  §  40-5810. 

40-58-17.     Interested  public  ofTicials.  commissioners  or  employees. 

"No  public  ofiicial  or  employee  of  a  inunicii^aiity  or  board  or  commission 
thereof,  and  no  conmiissioner  or  employee  of  a  housing  autliority  or 
urban  renewal  agency  which  has  been  vested  by  a  muiiicipalily  with 
urban  renewal  project  |)ower3  under  section  lO-SS-lG  .shall  voluntarily 
acquire  any  interest,  direct  or  indirect,  in  any  urban  renewal  project, 
or  in  any  property  included  or  planned  to  be  included  in  any   urban 
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renewal  project  of  such  municipality  or  in  any  contract  or  proposed 
contract  in  connection  with  such  urban  renewal  project.  Where  such 
acquisition  is  not  voluntary,  the  interest  acquired  shall  be  immediaioly 
disclosed  in  writing  to  the  local  jjoverning  body  and  such  disclosure 
shall  be  entered  ui)on  the  minutes  of  the  governing:  body.  If  any  such 
official,  commissioner  or  e.mployee  presently  owns  or  controls,  or  owned 
or  controlled  wiihin  the  preceding  two  years,  any  interest,  direct  or 
indirect,  in  any  property  which  he  knows  is  included  or  i)lanned  to  be 
included  in  an  urban  renewal  project,  he  shall  immediately  disclose 
this  act  in  writing  to  the  local  governing  body,  and  such  disclosure  shall 
be  entered  upon  the  minutes  of  the  governing  body,  and  any  such 
official,  commissioner  or  employee  shall  not  particijiate  in  any  action 
by  the  municipality  or  board  or  commission  thereof,  housing  authority, 
or  urban  renewal  agency  affecting  such  property.  Any  disclosure  re- 
quired to  be  made  by  this  section  to  the  local  goveming  body  shall 
concun-ently  be  made  to  a  housing  authority  or  ui-ban  renewal  agency 
which  has  been  vested  with  urban  renewal  project  powers  by  the 
municipality  pursuant  to  the  provisions  of  section  40-58-15.  No  com- 
missioner or  other  ofncer  of  any  housing  authority,  urban  renewal 
agency,  board  or  commission  exercising  powers  pursuant  to  this  chaj)- 
ter  shall  hold  any  other  public  ofiice  under  the  municipality  other  than 
his  commissionership  or  oHlce  with  i-esi)cct  to  such  housing  authority. 
urban  renewal  agency,  board  or  comrpission.  Any  violation  of  the  pro- 
visions of  this  section  shall  constitute  misconduct  in  ofiice. 

Source:  S.  L.  1935,  ch.  231.  §  17;  R.  C. 
1943, 1957  Supp.,  5  40-5817. 

40-58-18.  Ordinances  relating  to  repair,  closings  and  demolition  of 
dwellings  unfit  for  human  hai)itation. — 1.  Whenever  any  municipality 
finds  that  there  exist  in  such  municipality  dwellings  which  are  unfit 
for  human  habitation  due  to  dilapidation,  defects  increasing  the  hazards 
of  fire,  accidents  or  other  calamities,  lack  of  ventilation,  light  or  sani- 
tary facilities,  or  due  to  other  conditions,  including  those  set  forth  in 
subsection  3  hereof,  rendering  such  dwellings  unsafe  or  insanitary,  or 
dangerous  or  detrimental  to  the  health,  safety  or  morals,  or  otherwise 
inimical  to  the  welfare  of  the  residents  of  such  municipality,  power 
is  hereby  conferred  upon  such  municiinility  to  require  or  cau.se  the 
repair,  closing  or  demolition  or  removal  of  such  dwellings  in  the  manner 
herein  provided.  A  "dwelling"  shall  mean  any  building,  or  structure, 
or  part  thereof,  used  and  occupied  for  human  habitation  or  intended 
to  be  so  used,  and  includes  any  appurtenances  belonging  thereto  or 
usually  enjoyed  therewith. 

2.  Upon  the  adoption  of  an  ordinance  fwiding  that  dwelling  condi- 
tions of  the  character  descrilu'd  in  sul)S('cti()n  1  herouf  exist  within  :i 
municipality,  the  gt)veniing  body  of  .'^ulIi  niunicipality  is  hereby  author- 
ized to  adopt  ordinances  rel.-itiiig  to  tlio  dwollings  within  such  munici- 
pality which  are  unlit  for  human  liabitation.  Sucij  ordinances  .shall 
include  the  following  ])ruvisions: 
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a.  That  a  public  officer  be  desipmated  or  appointed  to  exercise  the 
powers  prescribed  by  the  ordinances. 

b.  Whenever  a  petition  is  filed  with  the  public  officer  or  by  at  least 
five  residents  of  the  municipality  charging:  that  any  dwelling  is 
unfit  for  human  habitation  or  whenever  it  appears  to  the  public 
officer  on  his  own  motion  that  any  dwelling  is  unfit  for  human 
habitation,  he  shall,  if  his  preliminary  investigation  discloses  a 
basis  for  such  charges,  issue  and  cause  to  be  served  upon  the 
owner,  every  mortgagee  of  record  and  all  parties  in  interest  in 
such  dwelling  including  persons  in  possession  a  complaint  stating 
the  charges  in  that  respect.  Such  complaint  shall  contain  a  notice 
that  a  hearing  will  be  held  before  the  public  officer  or  his  desig- 
nated agent  at  a  place  therein  fixed  not  less  than  ten  days  nor 
more  than  thirty  days  after  the  sen'ing  of  said  complaint;  that 
the  owner,  mortgagee  and  parties  in  interest  shall  be  given  the 
right  to  file  an  answer  to  the  complaint  and  to  appear  in  person, 
or  othenvise,  and  give  testimony  at  the  place  and  time  fixed  in 
the  complaint;  and  that  the  rules  of  evidence  prevailing  in  courts 
of  law  or  equity  shall  not  be  controlling  in  hearings  before  the 
public  officer. 

c.  If,  after  such  notice  and  hearing,  the  public  officer  determines 
that  the  dwelling  under  consideration  is  unfit  for  human  habita- 
tion he  shall  state  in  writing  his  fin-lings  of  fact  in  support  of 
such  determination  and  shall  issue  and  cause  to  be  served  upon 
the  owner  thereof  an  order  which, 

(1)  if  the  repair,  alteration  or  improvement  of  the  said  dwell- 
ing can  be  made  at  a  reasonable  cost  in  relation  to  the 
value  of  the  dwelling  (the  ordinance  of  the  municipality 
shall  fix  a  certain  percentage  of  such  cost  as  being  reason- 
able for  such  puii)ose),  requires  the  owner,  within  the  time 
specified  in  the  order,  to  repair,  alter,  or  improve  such 
dwelling  to  render  it  fit  for  human  habitation  or  to  vacate 
and  close  the  dwelling  as  a  human  habitation;  or 

(2)  if  the  repair,  alteration  or  improvement  of  the  said  dwell- 
ing cannot  be  made  at  a  reasonable  cost  in  relation  to  the 
value  of  the  dwelling  (the  ordinance  of  the  municipality 
shall  fix  a  certain  percentage  of  such  cost  as  being  reason- 
able for  such  purpose),  requires  the  owner,  within  the  time 
specified  in  the  order,  to  remove  or  demolish  such  dwelling. 

d.  If  the  owner  fails  to  comply  with  an  order  to  repair,  alter  or 
improve  or  to  vacate  and  close  the  dwelling,  the  public  officer 
may  cause  such  dwelling  to  be  repaired,  altered  or  improved,  or 
to  be  vacated  and  closed. 

e.'  If  the  owner  fails  to  comply  with  an  order  to  remove  or  demolish 
the  dwelling,  the  public  officer  may  cause  such  dwelling  to  be 
removed  or  demolished. 

f.  The  anunint  of  the  cost  of  such  rejiairs,  alterations  or  iniprove- 
mcnts,  or  vacating  the  closing,  or  removal  or  demolition  by  the 
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public  officer  shall  be  a  Hen  against  the  real  property  upon  which 
such  cost  was  incurred  and  such  lien,  including  as  part  thereof 
allowance  of  his  costs  and  necessarj'  attorneys'  fees,  may  be 
foreclosed  in  judicial  proceedings  in  the  manner  provided  or 
authorized  by  law  for  loans  secured  by  liens  on  real  property. 
If  the  dwelling  is  removed  or  demolished  by  the  public  officer  he 
shall  sell  the  materials  of  such  dwelling  and  shall  credit  the  pro- 
ceeds of  such  sale  against  the  cost  of  the  removal  or  demolition 
and  if  there  be  any  balance  remaining,  it  shall  be  paid  to  the 
parties  entitled  thereto  as  determined  by  proper  judicial  pro- 
ceedings instituted  by  the  public  officer  after  deducting  the  costs 
of  such  judicial  proceedings,  including  his  necessary  attorneys' 
fees  incurred  therein,  as  determined  by  the  court. 

3.  An  ordinance  adopted  by  a  municipality  pursuant  to  this  section 
shall  provide  that  the  public  officer  may  detemiine  that  a  dwelling 
is  unfit  for  human  habitation  if  he  finds  that  conditions  exist  in  such 
dwelling  which  are  dangerous  or  injurious  to  the  health,  safety  or 
morals  of  the  occupants  of  such  dwelling,  the  occupants  of  neighbor- 
ing dwellings  or  other  residents  of  such  municipality,  or  which  have  a 
blighting  influence  on  properties  in  the  area.  Such  conditions  may  in- 
clude the  following,  without  limitation:  defects  therein  increasing  the 
hazards  of  fire,  accident,  or  other  calamities ;  lack  of  adequate  ventila- 
tion, light  or  sanitary  facilities;  dilapidation;  disrepair;  structural  de- 
fects; unclcanliness;  overcrowding;  inadequate' ingress  and  egress;  in- 
adequate drainage;  or  any  violation  of  health,  fire,  building  or  zoning 
regulations,  or  any  other  laws  or  regulations  relating  to  the  use  of 
land  and  the  use  and  occujiancy  of  building  and  improvements.  Such 
ordinance  m.ay  provide  additional  standards  to  guide  the  public  officer 
or  his  agents  or  employees  in  determining  the  fitness  of  a  dwelling 
for  human  habitation. 

4.  Complaints  or  orders  issued  by  a  public  officer  pursuant  to  an 
ordinance  adopted  under  this  section  shall  be  served  upon  per.sons  either 
personally  or  by  registered  or  certified  mail,  but  if  the  whereabouts 
of  such  persons  is  unknown  and  the  same  cannot  be  ascertained  by 
the  public  officer  in  the  exercise  of  reasonable  diligence,  and  the  public 
officer  shall  make  an  affidavit  to  that  effect,  then  the  serving  of  such 
complaint  or  order  upon  such  persons  may  be  made  by  publishing  the 
same  once  each  week  for  two  consecutive  weeks  in  a  newspaper  in-inted 
and  published  in  the  municipality,  or,  in  the  absence  of  such  newspaper, 
in  one  printed  and  iniblishcd  in  the  county  and  circulating  in  tlic  mu- 
nicipality in  which  the  dwellings  are  located.  A  copy  of  such  complaint 
or  order  shall  bo  iiosted  in  a  conspicuous  ])lace  on  the  promises  aiTected 
by  the  complaint  or  order.  A  copy  of  .such  complaint  or  order  .shall 
also  bo  filed  with  the  clerk  of  the  county  in  which  the  dwiUing  is 
located  and  such  filing  of  the  complaint  or  ordor  shall  have  the  same 
force  and  effect  as  other  lis  poiuions  notices  i)rovidod  by  law. 

5.  Any  person  alTocted  by  an  order  issued  Iiy  the  public  oflicor  may 
petition  the  district  court  for  an  injunction  restraining  the  public  officer 
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from  canying  out  the  provisions  of  the  order,  and  the  court  may,  upon 
such  petition,  issue  a  temporary  injunction  restraining  the  public  otficer 
pending  the  final  disposition  of  the  cause:  Provided,  however,  that  with- 
in sixty  days  after  the  posting  and  service  of  the  order  of  the  public 
officer,  such  person  shall  petition  such  court.  Hearings  shall  be  had  by 
the  court  on  such  petitions  within  twenty  days,  or  as  soon  thereafter 
as  possible,  and  shall  be  given  preference  over  other  matters  on  the 
court's  calendar.  The  court  shall  hear  and  determine  the  issues  raised 
and  shall  enter  a  final  order  or  decree  in  the  proceeding.  In  all  such 
proceedings  the  findings  of  the  public  officer  as  to  facts,  if  supported 
by  evidence,  shall  be  conclusive.  Costs  shall  be  in  the  discretion  of  the 
court.  The  remedies  herein  provided  shall  be  exclusive  remedies  and 
no  person  afTccted  by  an  order  of  the  public  officer  shall  be  entitled  to 
recover  any  damages  for  action  taken  pursuant  to  any  order  of  the 
public  officer,  or  because  of  compliance  by  such  person  with  any  order 
of  the  public  officer. 

6.  An  ordinance  adopted  by  the  governing  body  of  the  municipality 
may  authori::e  the  i)ublic  otiicer  to  exercise  such  powers  as  may  be  nec- 
essary or  convenient  to  carry  out  and  effectuate  the  purposes  and  pro- 
visions of  this  article,  including  the  following  power  in  addition  to  others 
herein  granted : 

a.  To  investigate  the  dwelling  conditions  in  the  municipality  in 
order  to  determine  which  dwellings  therein  are  unfit  for  human 
habitation ; 

b.  To  administer  oaths,  affirmations,  examine  witnesses  and  receive 
evidence ; 

c.  To  enter  upon  i)remises  for  the  puriiose  of  making  examinations, 
provided  tliat  such  entries  shall  be  made  in  such  manner  as  to 
cause  the  least  possible  inconvenience  to  tlie  persons  in  posses- 
sion, and  to  obtain  an  order  for  this  purpose  from  a  court  of 
competent  jurisdiction  in  the  event  entry  is  denied  or  resisted ; 

d.  To  appoint  and  fix  the  duties  of  such  officers,  agents  and  em- 
ployees as  he  deems  necessary  to  carry  out  the  purposes  of  such 
ordinance;  and 

e.  To  delegate  any  of  his  functions  and  powers  under  such  ordinance 
to  such  officers,  agents  and  employees  as  he  may  designate. 

7.  The  governing  body  of  any  municipality  adopting  an  ordinance 
under  this  section  shall  as  soon  as  possible  thereafter  prepare  an  esti- 
mate of  the  annual  expenses  or  costs  to  provide  the  equipment,  per- 
sonnel and  sui)plios  necessary  for  periodic  examinations  and  investiga- 
tions of  the  dwellings  in  such  municipality  for  the  i)uri)osc  of  deter- 
mining the  fitness  of  such  dwellings  for  human  habitation,  and  for  the 
enforcement  and  administration  of  its  ordinance  or  ordinances  adopted 
under*  this  section. 

8.  Nothing  in  this  section  sliall  be  construed  to  abrogate  or  impair 
the  iKJWcis  of  the  courts  or  of  any  department  of  any  municip.ility 
to  enforce  any  provisions  of  its  charter  or  its  ordinances  or  rcgula- 
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tions,  nor  to  prevent  or  punish  violations  thereof;  and  the  powers 
conferred  by  this  section  shall  be  in  addition  and  supplemental  to  the 
powers  conferred  by  any  other  law. 

9.  Nothing:  in  this  section  shall  be  construed  to  impair  or  limit  in 
any  way  the  power  of  the  municipality  to  define  and  declare  nuisances 
and  to  cause  their  removal  or  abatement,  by  summary  proceedings  or 
otherwise. 

10.  The  governing  body  of  a  city  is  hereby  authorized  to  adopt 
ordinances  prescribing  minimum  standards  for  the  use  and  occupancy 
of  dwellings  throughout  the  city  and  to  prevent  the  use  or  occupancy 
of  any  dwelling  which  is  injurious  to  the  public  health,  safety,  morals 
or  welfare. 

Source:  S.  L.  1955.  ch.  281,  §  18;  R.  C. 
1943, 1957  Supp.,  §  40-5818. 

40-58-19.  Definitions.— In  this  chapter,  unless  the  context  or  subject 
matter  otherwise  requires: 

1.  "Agency"  or  "urban  renewal  agency"  shall  mean  a  public  agency 
created  by  section  40-58-16. 

2.  "Municipality"  shall  moan  any  incorporated  city  in  the  state. 

3.  "Public  body"  shall  mean  the  state  or  any  municipality,  town- 
ship, board,  commission,  authority,  district,  or  any  other  sub- 
division or  public  body  of  the  state. 

4.  "Local  governing  body"  shall  mean  the  city  council,  the  board 
of  city  commissioners,  or  the  board  of  to\TOship  supervisors,  as 
the  case  may  bo. 

5.  "Mayor"  shall  mean  the  mayor  of  a  municipality  or  other  officer 
or  body  having  the  duties  customarily  imposed  upon  the  execu- 
tive head  of  a  municipality. 

6.  "Clerk"  shall  mean  the  clerk  or  other  official  of  the  municipality 
who  is  the  custodian  of  the  oihcial  records  of  such  municipality. 

7.  "Federal  government"  shall  include  the  United  States  of  Amer- 
ica or  any  agency  or  instrumentality,  corporate  or  otherwise,  of 
the  United  States  of  America. 

8.  "Slum  area"  shall  mean  an  area  in  which  there  is  a  predom- 
inance of  buildings  or  improvements,  whether  residential  or 
nonresidential,  which  by  reason  of  dilapidation,  deterioration, 
age  or  obsolescence,  inadequate  provision  for  ventilation,  light, 
air,  sanitation,  or  open  spaces,  high  density  of  population  and 
overcrowding,  or  the  e.xistence  of  conditions  which  endanger 
life  or  property  by  tire  and  other  causes,  or  any  combination  of 

'  such  factors  is  conducive  to  ill  health,  transmission  of  disease, 

infant  mortality,  juvenile  delinquency,  or  crime,  and  is  detri- 
mental to  the  public  health,  .safety,  morals  or  welfare. 

9.  "Blighted  area"  shall  mean  an  area  other  than  a  slum  area 
which  by  reason  of  the  presence  of  a  subst.iiitiai  number  of 
slums,  deteriorated  or  deteriorating  structures,  i)redominance  of 
defective  or  inadctiuate  street  layout,  faulty  lot  layout  in  rela- 
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tion  to  size,  adequacy,  accessibility  or  usefulness,  insanitary'  or 
unsafe  conditions,  deterioration  of  site  or  other  improvements, 
diversity  of  ownership,  tax  or  special  assessment  delinquency 
exceeding  the  fair  value  of  the  land,  defective  or  unusual  con- 
ditions of  title,  improper  subdivision  or  obsolete  platting-,  or  the 
existence  of  conditions  which  endanger  life  or  property  by  fire 
and  other  causes,  or  any  combination  of  such  factors,  substan- 
tially impairs  or  arrests  the  sound  growth  of  a  municipality, 
retards  the  provision  of  housing  accommodations  or  constitutes 
an  economic  or  social  liability  and  is  a  menace  to  the  public 
health,  safety,  morals,  or  welfare  in  its  present  condition  and 
use:  Provided,  that  if  such  blighted  area  consists  of  open  or  pre- 
dominantly open  land  the  conditions  contained  in  the  proviso  in 
subsection  4  of  section  40-58-06  shall  apply. 
10.  "Urban  renewal  project"  may  include  undertakings  or  activities 
of  a  municipality  in  an  urban  renewal  area  for  the  elimination 
and  for  the  prevention  of  the  development  or  spread  of  slums 
and  blight,  and  may  involve  slum  clearance  and  redevelopment 
in  an  urban  renewal  area,  or  rehabilitation  or  conservation  in 
an  urban  renewal  area,  or  any  combination  or  part  thereof  in 
accordance  with  an  -urban  renewal  plan. 
-     11.     "Slum  clearance  and  redevelopment"  may  include 

a.  acquisition  of  a  slum  area  or  a  blighted  area  or  portion 
thereof;  ^ 

b.  demolition  and  removal  of  buildings  and  improvements ; 

c.  installation,  construction,  or  reconstruction  of  streets,  utili- 
ties, parks,  playgrounds,  and  other  improvements  necessary 
for  carrying  out  in  the  area  the  urban  renewal  provisions 
of  this  cliapter  in  accordance  with  the  urban  renewal  plan; 
and 

d.  making  the  land  available  for  development  or  redevelopment 
by  private  enterprise  or  public  agencies  including  sale,  ini- 
tial leasing,  or  retention  by  the  municipality  itself  as  its 
fair  value  for  uses  in  accordance  with  the  urban  renewal 
plan. 

12.  "Rehabilitation"  or  "consei-vation"  may  include  the  restoration 
and  renewal  of  a  slum  or  blighted  area  or  portion  thereof,  in 
accordance  with  an  urban  renewal  plan,  by 

a.  carrying  out  i-)lans  for  a  program  of  voluntary  or  compulsory 
repair  and  rehabilitation  of  buildings  or  other  improvements; 

b.  acquisition  of  real  i)roperty  and  demolition  or  removal  of 
buildings  and  improvements  thereon  where  necessary  to 
eliminate  unlicalthful,  insanitary  or  unsafe  conditions,  lessen 
density,  reduce  tnitl'ic  hazards,  eliininato  ubsolcte  or  other 
uses  detrimental  to  the  pul)lic  welfare,  or  to  othcnvise  re- 
move or  prevent  the  spread  of  hlijrht  or  deterioration,  or  to 
provide  land  for  needed  public  facilities; 
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c.  installation,  construction  or  reconstruction  of  streets,  utili- 
ties, parks,  playgrounds,  and  other  improvements  necessary 
for  carn'in{r  out  in  the  area  the  urban  renewal  provisions 
of  this  chapter;  and 

d.  the  disposition  of  any  property  acquired  in  such  urban  re- 
newal area  including  sale,  initial  leasing,  or  retention  by  the 
municipality  itself  at  its  fair  value  for  uses  in  accordance 
with  such  urban  renewal  plan. 

13.  "Urban  renewal  area"  means  a  slum  area  or  a  blighted  area  or 
a  combination  thereof  which  the  local  governing  body  desig- 
nates as  appropriate  for  an  urban  renewal  project. 

14.  "Urban  renewal  plan"  means  a  plan,  as  it  exists  from  time  to 
time,  for  an  urban  renewal  project,  which  plan 

a.  shall  conform  to  the  general  plan  for  the  municipality  as  a 
■whole ;  and 

b.  shall  be  sufficiently  complete  to  indicate  such  land  acquisi- 
tion, demolition  and  removal  of  stimctures,  redevelopment, 
improvements,  and  rehabilitation  as  may  be  proposed  to  be 
carried  out  in  the  urban  renewal  area,  zoning  and  planning 
changes,  if  any,  b^nd  uses,  maximum  densities,  building  re- 
quirements, and  the  plan's  relationship  to  detinite  local  ob- 
jectives respecting  appropriate  land  uses,  improved  traffic, 
public  transportation,  public  utilities,  recreational  and  com- 
munity facilities,  and  other  public  improvements. 

15.  "Real  property"  shall  include  all  lands,  including  improvements 
and  fixtures  thereon,  and  property  of  any  nature  appurtenant 
thereto,  or  used  in  connection  therewith,  and  every  estate,  in- 
terest, right  and  use,  legal  or  equitable,  therein,  including  tenns 
for  years  and  liens  by  way  of  judgment,  mortgage  or  otherwise. 

16.  "Bonds"  shall  mean  any  bonds  including  refunding  bonds,  notes, 
interim  certificates,  certificates  of  indebtedness,  debentures  or 
other  obligations. 

17.  "Obligee"  shall  include  any  bondholder,  agents  or  trustees  for 
any  bondholders,  or  lessor  demising  to  the  municipality  property 
used  in  connection  with  an  urban  renewal  project,  or  any  as- 
signee or  assignees  of  such  lessor's  interest  or  any  part  thereof, 
and  the  federal  government  when  it  is  a  party  to  any  contract 
with  the  municipality. 

18.  "Person"  shall  mean  any  individual,  firm,  partnership,  corpora- 
tion, company,  association,  joint  stock  association,  or  body  politic; 
and  shall  include  any  trustee,  receiver,  assignee,  or  other  per- 
son acting  in  a  similar  representative  capacity. 

19.  "Area  of  operation"  shall  moan  the  area  within  the  corporate 
limits  of  the  municipality  and  llic  area  within  five  miles  of  such 
limits,  except  that  it  shall  not  ineUule  any  area  which  !io;i  witliin 
the  territorial  boundaries  of  another  incorporated  city  or  town 
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unless  a  resolution  shall  have  been  adopted  by  the  governing 
body  of  such  other  city  or  town  declaring  a  need  therefor. 

20.  "Housing  authority"  shall  mean  a  housing  authority  created  by 
and  established  pursuant  to  the  housing  authorities  law. 

21.  "Board"  or  "commission"  shall  mean  a  board,  commission,  de- 
partment, division,  office,  body  or  other  unit  of  the  municipality. 

22.  "Public  officer"  shall  mean  any  officer  who  is  in  charge  of  any 
department  or  branch  of  the  government  of  the  municipality 
relating  to  health,  tire,  building  regulations,  or  to  other  activities 
concerning  dwellings  in  the  municipality. 

Source:  S.  L.  1955,  ch.  2S1,  §  19;  R.  C. 
1943,  1957  Supp.,  §40-5819;  S.  L.  1967, 
ch.  323.  §  226. 

40-58-20.     Ta.\  increments. — 

1.  At  any  time  after  the  governing  body  of  a  municipality  has 
approved  an  urlian  renewal  plan"  .'or  any  urban  renewal  area,  it 
may  request  the  county  auditor  and  treasurer  to  compute,  certify, 
and  remit  tax  increments  resulting  from  the  renewal  of  the  area 
in  accordance  v/ith  the  plan  and  any  modirications  thereof,  and 
the  county  auditor  and  treasurer  shall  do  so  in  accordance  with 
the  provisions  of  this  section.  1973    SU??LfcIWii*»l' 

2.  The  auditor  .shall  compute  and  certify  the  original  taxable  value 
of  each  lot  and  parcel  of  real  estate  in  the  area,  as  last  assessed 
and  equalized  before  the  date  of  the  request,  including  the  tax- 
able value  of  any  lot  or  parcel  theretofore  acquired  by  the 
municipality  or  its  urban  renewal  agency,  as  last  assessed  and 
equalized  before  it  was  acquired.  ( 
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3.  In  each  subsequent  year  the  auditor  shall  compute  and  certify 
the  net  amount  by  which  the  original  t?.xable  value  of  all  lots 
and  parcels  of  real  estate  in  the  area,  as  then  assessed  and 
equalized  (including'  real  estate  then  held  by  the  municipality  or 
urban  renewal  agency  at  zero),  has  increased  or  decreased  in 
comparison  with  the  original  taxable  value  of  all  such  real 
estate.  The  net  amount  of  the  increase  or  decrease  is  referred 
to  in  this  section  as  the  incremental  value  or  the  lost  value  for 
that  year,  as  the  case  may  be. 

4.  In  any  year  when  there  is  an  incremental  value,  the  auditor  shall 
exclude  it  from  the  taxable  value  upon  which  he  computes  the 
mill  rates  of  taxes  levied  in  that  year  by  the  state,  the  county, 
the  municipality,  the  school  district,  and  every  other  political 
subdivision  having  power  to  tax  the  urban  renewal  area,  until 
the  cost  of  renewal  of  the  area  has  been  reimbursed  in  accord- 
ance with  this  section.  However,  he  shall  extend  the  aggregate 
mill  rate  of  such  taxes  against  the  incremental  value  as  well  as 
the  original  taxable  value,  and  tlie  amount  of  taxes  received  from 
such  extension  against  the  incremental  value  is  referred  to  in 
this  section  as  the  tax  increment  for  that  year. 

5.  In  any  such  year  when  there  is  a  lo.st  value,  the  auditor  shall 
compute  and  certify  the  amounts  of  taxes  which  would  have 
resulted  from  the  extension  against  the  lost  value  of  the  mill 
rate  of  taxes  levied  that  year  by  the  state  and  each  political  sub- 
division having  power  to  tax  the  ui-ban  renewal  area.  The 
amounts  so  computed  are  referred  to  in  this  section  as  the  tax 
losses  for  that  year. 

6.  The  county  auditor  shall  segregate  all  tax  increments  from  the 
urban  renewal  area  in  a  special  fund,  crediting  to  the  fund,  in 
each  year  when  there  is  an  incremental  value,  that  proportion 
of  each  collection  of  taxes  on  real  estate  within  the  area  which 
the  incremental  value  bears  to  the  total  taxable  value  in  that 
year. 

7.  Upon  receipt  of  any  tax  increments  in  the  fund  the  county 
treasurer,  at  the  times  when  he  distributes  collected  taxes  to 
the  state  and  to  each  political  subdivision  for  which  a  tax  loss 
has  previously  been  recorded,  shall  also  remit  to  each  of  th»^m 
from  the  tax  increment  fund  an  amount  proportionate  to  the 
amount  of  such  tax  loss,  until  all  such  tax  losses  have  l)ecn  re- 
imbursed. Thereafter,  at  the  time  of  each  such  distribution,  he 
shall  remit  tlie  entire  balance  then  on  hand  in  the  fund  to  the 
municipality,  until  the  cost  of  renewal  of  the  area  has  been 
reimbursed  to  the  municipality  as  provided  in  this  .section. 

8.  The  cost  of  renewal  subject  to  roinibi'.r.^oment  from  the  tax 
increment  fund  for  oai-h  urlian  renewal  an-a  shall  include  ail 
expenditures  incident  to  carrying  out  the  uri>an  retiewa!  plan 
for  the  area  and  any  nioililications  thereof,  not  otherwise  ro- 
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imbursed  in  one  of  the  ways  referred  to  below ;  including  but  no- 
limited  to  all  expenses  of  the  clearance,  redevelopment,  rehabili. 
tation,  and  conser%-ation  of  the  area  as  defined  in  section  40-5.-<. 
19,  and  all   interest  and  redemption  premiums  paid  on   bond.\ 
notes,  or  other  oblipations  issued  by  the  municipality  or  urban 
renewal  agency  to  provide  funds  for  payment  of  such  e.xpen.'^es. 
From  the  total  cost  to  be  reimbursed  there  shall  be  deducted 
all  amounts  received  from  the  federal  government  or  others,  and 
all    special    assessments,    revenues,    and    other    receipts    except 
property  taxes,  which  are  actually  collected  and  applied  to  the 
payment  of  such  cost  or  such  bonds,  notes,  or  other  obligations, 
at  the  times  when  such  payments  are  due. 
9.    The  tax  increments  from  any  urban  renewal  area  may  be  ap- 
propriated by  the  governing  body  of  the  municipality  for  the 
payment  of  any  general  obligation  bonds,  special  improvement 
warrants,  or  refunding  improvement  bonds  issued  by  the  mu- 
nicipality to  provide  funds  for  payment  of  the  cost  of  renewai, 
together  with  interest  and  redemption  premiums  thereon,  other 
than  that  portion,  if  any,  of  such  principal,  interest,  and  redemp- 
tion premiums  which  can  be  paid  when  due  from  collections  of 
special  a.s:iessments,  revenues,  or  other  funds,  excluding  prop- 
erty taxes,  v/hich  are  pledged  for  the  payment  thereof.  When 
special  improvement  wa,rrants  or  refunding  improvement  bonds 
are  issued   to  pay  the  cost  of  public   improvements  of  special 
benefit  to  properties  within  the  urban  renewal  area,  the  govern- 
ing body  may  cause  such  special   benefit.s  to   be  computed,   to- 
gether with  the  cost  properly  assessable  against  such  properties. 
and  may  appropriate  the  tax  increments  from  the  area  to  the 
payment  of  such  cost,  in  lieu  of  levying  special  assessments  upon 
such  propei-ty.  In  this  event  the  amount  so  appropriated,  divided 
into  the  .same  number  of  installments  as  the  special  asse.ssments 
and  with   interest  at  the  same  rate  on   the  declining  balance 
thereof,  shall  be  deemed  a  part  of  the  special  assessments  aj)- 
propriated    for   payment   of   the   cost,    within   the    meaning   of 
section  40-2G-08. 
10.    ^Vhen  the  cost  of  renewal  of  any  urban  renewal  area  has  been 
fully  paid  and  all  bonds,  notes,  or  other  obligations  issued  by  ihe 
municipality  to  pay  such  cost  have  been  retired,  or  funds  sufn- 
cient   for   the   retirement   thereof    have    been    received    by    the 
municipality,  the  governing  liody  shall  cause  this  to  be  reported 
to  the  county  auditor,  who  shall   thereafter  compute  the  mill 
rates  of  all  taxes  upon  the  total  taxable  value  of  the  urban  re- 
newal area.  Any  balance  then  on  hand  in  the  tax  increment  fund 
shall  be  distributed  by  the  county  treasurer  to  the  state  and 
all  political  .subdivisions  having  power   to   tax   property   in    the 
area,  in  amounts  pro))orti(>nate  to  the  amounts  of  the  tax  losses 
previously  reimbursed  to  them. 
Source:  S.  L  TJ73.  ch.  3-1:.',  5  1. 


CHAPTER  40-60 

PROMOTION  AND  ACQUISITION  OF  MUNICIPAL 
PARKING  FACILITIES 

Section  Section 

40-60-01     Rcsenation      of      areas      for      40-CO-02     Powers   of  municipalities  per- 
parking.  r  taining   to   parking   areas. 

40-60-01.  Reservation  of  areas  for  parking. — To  alleviate  traffic  con- 
gestion in  municipalities,  prevent  the  development  of  blight,  and  imple- 
ment orderly  plans  for  urban  development  and  urban  renewal,  it  is 
necessary  that  adequate  and  suitable  space  be  reser\'ed,  particularly 
in  central  business  areas,  for  parking  facilities;  which  phrase  is  de- 
fined to  include,  but  without  limitation,  all  otT-street  lots,  sites,  parking 
meters  and  other  control  devices,  parages,  ramps  and  other  structures 
and  accessories,  both  above  and  below  ground,  which  are  used  or  useful 
for  the  parking,  delivery,  fueling  and  ser\'icing  of  automobiles  and 
other  motor  vehicles,  the  collection  of  charges  therefor,  and  the  con- 
venience of  the  patrons  of  the  facilities.  The  withdrawal  of  a  dispro- 
portionate amount  of  land  for  this  purpose  from  use  for  commercial 
development  and  from  the  tax  base  of  municipalities  is  undesirable 
and  can  be  avoided,  when  the  growth  of  business  areas  makes  it  eco- 
nomically feasible,  by  the  construction  of  multi-level  parking  ramps 
and  garages,  and  by  making  the  space  above,  below  or  adjacent  thereto 
available  for  commercial  development  and  use.  It  is  the  policy  and 
purpose  of  the  state  to  authorize  and  encourage  municipal  action,  and 
cooperation  of  municipalities  with  public  and  private  persons,  firms  and 
coiTiorations,  in  the  acquisition,  construction,  improvement,  develop- 
ment, extension,  financing,  operation,  maintenance  and  leasing  of  park- 
ing facilities,  and  of  commercially  usable  space  therein  and  adjacent 
thereto  for  the  purposes  and  by  the  methods  described  in  section 
40-60-02. 

Source:  S.  L.  19G7,  ch.  341,  §  1.  §  136;  39  Am.  Jur.,  Parks,  Squares,  and 

Playgrounds,  §§  24,  28. 
Collateral  References.  63    C.   J.    S.    Municipal    Corporations, 

Municipal  Corporations0221-230,  §§  1057,  1322;  C4  C.  J.  S.  Municipal  Cor- 
265-2C8,  273 Vi,  27C,  CSO,  716-718,  721-722.      porations,  S§  HOC,  1908-1910. 

37  Am.  Jur.,   Municipal   Corporations, 

40-60-02.  Powers  of  municipalities  pertaining  to  parking  areas. — 
Any  municipality  is  authorized: 

1.  To  acquire,  construct,  improve,  develop  and  extend  parking 
facilities. 

2.  To  provide  funds  for  this  purpose  by  the  budgeting  of  current 
funds,  the  levy  of  taxes  or  special  assessments,  or  the  issuance 
of  bonds  or  other  obligations,  or  by  any  combination  of  these 
means,  pursuant  to  and  in  accordance  with  the  iirovisions  of  the 
North  Dakota  Century  Code,  chapters  21-03,  40-22  to  40-27,  40-35, 
40-40,  40-41  and  40-57,  and  of  all  other  applicable  laws  now  in 
force  or  hereafter  enacted. 

8.  To  devote  to  this  purpose  any  land,  buildings,  structures  or  equip- 
ment which  may  bo  owned  by  the  municii)ality,  and  arc  deter- 
mined by  its  governing  body  to  be  useful  therefor  and  not  re- 
quired for  another  municipal  purpose,  and  whose  use  for  this 
purpose  is  not  restricted  by  the  torms  of  any  conveyance  or  judg- 
ment by  which  sucii  lu-opertfes  were  acquired. 

4.  To  oi)eratc  and  maintain  parking  facilities  and  establi.sh  and  col- 
lect rates,  charges  and  rentals  lor  the  usi;  thereof  by  all  public 
and  jirivjile  persons,  firms  and  corjiorations. 

5.  To  lease  parking  facilities,  and  any  part  thereof,  to  any  public 
or  private  per.son,  linn  or  corporation,  u\)in\  such  terms  as  the 
governing  body  may  determine;  i)rovidcd  th.it: 

a.    No  lease  may  be  cxocutcd  for  a  longer  term,  or  shall  be 
subject  to  extension  at  the  option  of  the  lessee  for  an  addi- 

♦  iniinl    torm    or    t.i'rniS.    pyfOi^dinor    fl>»>    ni:ivin>iim    nfrinrl     nr<-«. 


b.  E^ery  lease  shall  provide  that  title  to  all  real  property 
buildmgrs  and  improvements  on  real  property  or  in  buildin-a 
subject  to  the  lease,  whether  or  not  previously  owned  or 
acquired  constructed  or  financed  by  the  municipality,  and 
mie  to  all  other  real  and  personal  property  subject  to  the 
Jease  which  was  previously  owned  or  is  acquired,  constructed 
munTcipalit  municipality,  shall  be  and  remain  in  the 

c.  If  the  entire  site  of  any  parking  facilities  and  all  improve- 
ments constructed  thereon  are  leased,  the  lease  shall  specify 
the  aniount  of  space  to  be  operated  and  maintained  exclu- 
sivejy  for  public  parking:  of  motor  vehicles,  and  the  area  of 
such  space  shall  be  not  less  than  two  times  the  area  of  the 
space,  It  any,  to  be  made  available  within  the  facilities  for 
commercial  use. 

^-    ^y  l^^s^  ^^y  permit  the  sublease  of  part  or  all  of  the 
facilities,  but  the  minimum  parking  space  specified  in  ac- 
cordance with  subsection  c  shall  be  used  or  subleased  solely 
for  public  parking,  and  all  other  space  in  the  facilities  shall 
be  used  or  subleased  solely  for  commercial  or  industrial  use 
Xurthering  the  policies  and  pun^oses  declared  in  the  North  Da- 
kota Century  Code,  chapter  40-57,  and  may  be  so  used  not- 
withstanding any  provisions  of  that  chapter  precluding  the 
use  of  previously  owned  municii)al  property  or  of  municipally 
operated  property  for  the  projects  therein  authorized 
e.    If  under  the  tenns  of  the  lease  the  lessee  is  to  construct  and 
finance  part  or  all  of  the  parking  facilities  to  be  provided 
at  the  leased  site,  the  lease  may  permit. the  lessee's  interest 
therein  to  be  mortgaged  to  secure  the  repayment  of  money 
borrowed  by  the  lessee  for  this   purpose,   upon  reasonable 
terms  approved  by  the  governing  body  of  the  lessor,  and  may 
allow  the  mortgagee  a  reasonable  time  to  cure  any  default 
m  the  payment  of  rentals  and  the  performance  of  covenants 
under  the  lease,   prior  to   the  termination   thereof   by  the 

f.     Every  lease  or  part  or  all  of  the  facilities  at  a  particular 
site  shall  provide  for  the  payment  by  the  lessee  of  all  costs 
of  the  operation  and  maintenance  of  the  leased  property  in- 
cluding, but  without  limitation,  all  Uixes  and  special  assess- 
ments validly  levied  on  the  premises  or  leasehold,  adequate 
insurance  against  loss  of  or  damage  to  the  leased  property 
and  loss  or  damage  to  other  ])orsons  or  property  from  any 
and  all  operations  conducted   thereon,  and  for  payment  by 
the  lessee  of  not  annual  ront^ils  at  least  sufncicnt  to  pay  all 
principal  and  interest  becoming  due  during  the  lease  term  on 
any  amount  of  bonds  issued  by  the  municipality  to  pay  cai>- 
ital  costs  of  the  leased  property,  and  at  least  sufiicient  to 
reimburse  the  municipality  for  any  other  expcijditurc  made 
by  it  to  pay  such  cai)ital  costs,  in  annual  amounts  such  that 
If  continued  uniformly  over  the  useful  life  of  the  facilities' 
the  total  amount  of  such  investment  would  Ik-  repaid  in  full" 
with    interest   at    five    percent    per   annum    on    the    balance 
thereof  from  time  to  time  remaining  unpaid;  and 
g.    The  leasehold  created  by  any  such  lease  is  classified  as  per- 
sonal liroporty,  and  any  such  jwrtion  of  such  premises  not 
used  solely  for  public  i)arking  of  motor  vehicles  shall  be  sub- 
ject to  taxation. 
iource:  S.  L.  1907,  cli.  341,  §  2. 


CHAPTER  40-61 
MUNICIPAL  PARKIXG  AUTHORITY  ACT 


Section 
40-61-01 
40-61-02 
40-61-03 

40-61-04 
40-61-05 


40-61-06 
40-61-07 
40-61-03 
40-61-09 


Definitions. 

Municipal  parking  authorities. 

Purpose    and    powers    of    an 

authority. 
Officers  and  employees. 
Conveyance  of  property  by  a 
city  to  an  authority  —  Ac- 
quisition   of   property    by    a 
city  or  by  an   authority. 
Construction  contracts. 
Moneys  of  the  authority. 
Bonds  of  an  authority. 
Notes  of  an  authority. 


Section 

40-61-10 

40-61-11 

40-61-12 

40-61-13 

40-61-14 

40-G1-15 

40-61-16 

40-61-17 

40-61-18 

40-61-19 

Debt  guarantee  fund. 
Agreement  of  a  city. 
State   and   city  not   liable    on 

bonds. 
Bonds    legal    investments    for 

public  oflicers. 
Tax  exemptions. 
Tax  contract  by  the  state. 
Remedies  of  bondholders. 
Actions   against   an  authority. 
Termination    of   an    authority. 
Inconsistent     provisions     in 
other  acts  superseded. 


40-61-01.     Definitions.— In  this  chapter,  unless  the  context  or  subject 
matter  othen\^se  requires: 

1.  "Authority''  shall  mean  any  corporation  created  under  the  au- 
thority of  this  chapter. 

2.  "City"  shall  mean  any  city  with  a  municipal  parking  authority. 

3.  "Bonds"  shall  mean  the  bonds  authorized  in  this  chapter.  "' 

4.  "Board"  shall  mean  the  members  of  the  authority. 

5.  "Real  property"  shall  mean  lands,  structures,  franchises,  and 
interest  in  lands,  and  any  and  all  things  usually  included  within 
the  said  term,  and  includes  not  only  fees  simple  absolute  but 
also  any  and  all  lesser  interests,  such  as  easements,  rij,'hls  of  way, 
uses,  leases,  licenses,  and  all  other  incorporeal  hereditaments  and 
everj'  estate,  interest  or  right,  legal  or  equitable,  including  terms 
of  years.  ' 

6.  "Project"  shall  me;m  any  area  or  i)lace  operated  or  to  be  oper- 
ated by  an  authority  for  the  jjarking  or  storing  of  motor  and 
other  vehicles  and  shall,  without  limiting  the  foregoing,  include 
all   real  and   personal    i)roporty,   driveways,    roads,   approaches, 

structures,  terminals  of  all  kinds,  garages,  meters,  mechanical 
equipment,  and  all  appurtenances  and  facilities  either  on,  above, 
or  under  the  ground  which  are  used  and  usable  in  connection 
with  such  parking  or  storing  of  such  vehicles  in  the  area  of  the 
city. 

7.  "Projects"  shall  mean  more  than  one  project. 

8.  "Property  owner"  shall  mean  either  a  real  estate  owner,  the  bene- 
ficial owner  of  a  leasehold  on  a  building  constructed  on  railroad 
property,  or  the  owner  of  a  retail  or  wholesale  personal  proiierly 
inventory  subject  to  an  annual  tax  in  excess  of  one  thousand 
dollars. 


Source:  N.D.C.C;  S.  L.  19C9,  ch.  387, 
Source:  S.  L.  1D67,  ch.  342,  §  2. 

Title. 

Section  1  of  chapter  342,  S.  L.  1967 
provi.lcd:  "This  act  shall  be  known  as 
the  'jMunicipal  Parking  Authority  Act'  ". 

Collaloral  Kifcroncc.s. 

Municipal  Cor|i..r:itlonsC=2'.'l-2  lO,  2155- 
208.  27.1  >L..  680,  710-718.  721-722, 
860-861,  8G9-870.  895-9.15. 
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37  Am.  Jur.,  Municipal  Corporations, 
§  136;  38  Am.  Jur.,  Municipal  Corpora- 
tions, §§494-501.  521-5r)S.  5(:2;  39  Am. 
Jur.,  Parks,  Squarcis,  and  I'laygruunds, 
§2-1. 

03  C.  J.  S.  Munitip.il  Corporations, 
§§9Cl-9r.2,  9(M,  10:((;-10:!8,  lO.'il.  1057, 
10C>2-10i;(;.  1078-1()S.''),  i;!22;  64  C.  J.  S. 
Muniripal  Corporations,  §§  1905,  1907- 
1910,  1912. 


hnf?-^t    ,     ,  "^'''   P^''''"'^  au(hori(ies.-Any  city  may  create  a 

board  to  be  known  as  a  "municipal  parkin-  authority".  Such  board  shall 
be  a  body  corporate,  constituting  a  public  benefit  corporation,  and  its 

existence  shall  commence  upon   the  appointment  of  the  members  as 

who  r.^^M ''^''^-   ^'  f'f.  '°"'''^  "^  ^  '^''^'^"^^"  ^^^  f°"^  °ther  members, 

h...  n? fl    f  """f  u 'n'^,  ^■'  ^^'  eo^-^'"''"S  body  of  the  city.   Three  mem- 
bers of  the  board  shall  be  i)roperty  owners  within  the  benefited  areas  and 

two  members  of  the  board  shall  be  guarantors  of  the  bonds  of  the 

authority  if  any  have  been  issued  and  guaranteed  by  property  owners 

If  the  authority  nas  not  issued  bonds  or  if  property  owners  have  not 

guaranteed  said  bonds  as  hereinafter  provided,  then  two  members  may 

be  appointed  at  large.    Of  the  members  first  appointed,  one  shall  l 

appointed  for  a  period  of  one  year,  one  for  a  period  of  two  years,  o: 

for  a  period  of  three  years,  one  for  a  period  of  four  years,  and  one  i 

a  period  of  five  years.   At  the  expiration  of  such  terms,  the  terms  ( 

office  of  their  successors  shall  be  five  years.  Each  member  shall  cr- 

tinue  to  serve  until  the  appointment  and  qualification  of  his  successor 

Vacancies  in  such  board  occurring  otherwise  than  by  the  expirati'.- 

of  term  shall  be  filled  for  the  unexpired  term.    The  members  of  th 

board  shall  choose  from  their  number  a  vice  chairman.   The  governin  • 

body  of  the  city  may  remove  any  member  of  the  board  for  inefilciency 

neglect  of  duty,  or  misconduct  in  office,  giving  him  a  copy  of  the  charge-  1973    SUPPLE"'^\ 

against  him  and  an  opportunity  of  being  heard  in  person,  or  by  counsel  ■L•i"•-£-^ 

In  his  defense  upon  not  less  than  ten  days'  notice.  The  members  of  thv 
board  shall  be  entitled  to  no  compensation  for  their  services  but  shall 
be  entitled  to  reimbursement  for  their  actual  and  necessary  expenses 
incurred  in  the  performance  of  their  official  duties.  The  powers  oi 
the  authority  shall  be  vested  in  and  exercised  by  a  majority  of  the 
members  of  the  board  then  in  office.  Such  board  may  delegate  to  one  or 
more  of  its  members  or  to  its  officer.s,  agents,  and  emi)loyees  such 
powers  and  duties  as  it  may  doom  proper.  Such  board  and  the  corporate 
existence  of  the  authority  shall  continue  until  all  its  liabilities  have 
been  met  and  its  bonds  have  been  paid  in  full  or  such  liabilities  or 
bonds  have  otherwise  been  discharged  and  until  the  existence  of  the 
authority  is  terminated  by  official  action  of  the  governing  body  of  the 
city.  Upon  its  ceasing  to  exist,  all  its  rights  and  properties  shall  pass 
to  the  city. 

Source:  N.D.C.C;  S.  L.  19G9,  ch.  387. 
§3. 


40.61.03.  Purpose  and  powers  ^:^^^^^:-:^:Tl^  tZ 
authority  shnll  be  to  ^^.'^fJ^^J^te.nd  acquire  municipal  parking 
projects  in  the  ^^'^f^J.^^Je  revisions  of  this  chapter  and  to  pro- 
facilitics  in  accordance  ^^ ith  ^he  pio  ^^^^^^^  ^^.  ^^^^^^.^nt 

xnote  municipal  ^^^^elopment  by  ma W  spa^^  development  and  use  m 
to  parkins  facilities  ^vailab  e  fo^  nhs  chapter  and  in  chapter  40-60 
^l^^iSr?e:ZclX  car^ry  out  said  pun^ose.  an 
authority  shall  have  power: 

I.  To  sue  and  be  sued. 

.2.    Repealed  by  S.  L.  1973,  ch.  80,  §  21.  1973    SUPPL5MENf 

3.  To  acquire,  hold,  and  dispose  of  personal  property  for  its  corpo- 
rate puri)oses,  including  the  power  to  purchase  prospective  or  tentative 
awards  in  connection  with  the  condemnation  of  real  property. 

4.  To  acquire  in  the  name  of  the  city  by  purchase  or  condemnation, 
and  use  necessary  real  property.  All  real  property  acquired  by  the 
authority  by  condemnation  shall  be  acquired  in  the  manner  provided 
in  the  condemnation  law  or  in  the  manner  provided  by  law  for  the 
condemnation  of  land  by  a  city. 

5.  To  make  bylaws  for  the  management  and  regulation  of  its  af- 
fairs, and,  subject  to  agreements  with  bondholders,  for  the  regulation 
of  the  project. 

6.  To  api)oint  officers,  agents,  and  employees,  to  prescribe  their 
qualifications,  and  to  fix  their  compensation;  provided,  however,  the 
officers,  agents  and  employees  shall  not  be  subject  to  the  civil  service 
law. 

7.  To  appoint  an  attorney,  who  may  be  the  city  attorney,  and  to 
fix  his  compensation. 

8.  To  make  contracts  and  leases,  and  to  execute  all  instruments 
necessary  or  convenient. 

9.  To  construct  such  buildings,  structures,*  and  facilities  as  may  be 
necessary. 

10.  To  reconstruct,  improve,  maintain,  and  operate  the  projects. 

II.  To  accept  grants,  loans,  or  contributions  from  the  United  States, 
the  state  of  North  Dakota,  or  any  agency  or  instrumentality  of  either 
of  them,  01-  the  city,  or  an  individual,  by  bequest  or  otherwise,  and  to 
expend  the  proceeds  for  any  purposes  of  the  authority. 

12.  To  fix  and  collect  rentals,  fees,  and  other  charges  for  the  use 
of  the  projects  or  any  of  them,  subject  to  and  in  accordance  with  such 
agreements  with  bondholders  as  may  be  made  as  hereinafter  provided. 

13.  To  construct,  operate,  or  maintain  in  the  projects  all  facilities 
necessary  or  convenient  in  connection  therewith;  and  to  contract  for 
the  construction,  operation,  or  maintenance  of  any  parts  thereof  or 
for  services  to  be  ])erformcd;  to  rent  parts  thereof,  and  grant  conces- 
sions, all  on  such  terms  and  conditions  as  it  may  dctcnnine;  provided. 
however,  that  neither  the  authoritj-,  the  city,  or  any  agency  of  an 
authority  or  city,  or  any  other  person,  firm,  or  corporation  shall,  witnm 
or  on  any  property  comprising  a  part  of  any  i)roject  authorized  by 
this  chapter,  sell,  disi)cnse,  or  otherwise  handle  any  product  used  in 
or  for  the  servicing  of  any  motor  vehicle  using  any  project  or  facility 
authorized  by  this  chapter;  i)rovidcd  further,  that  the  location  of  sites 
of  the  projects  shall  be  subject  to  the  prior  approval  of  the  governing 
bodv  of  the  citv. 

14.  To  encourage  commercial  doveloimient  and  use  of  space  above, 
below,  or  adjacent  to  jiarking  facilities  by  exercising  the  powers  granted 
municipalitiis  under  .'subsection  5  of  section  40-00-02  of  the  North 
Dakota  Century  Code;  provided,  however,  that  subdivision  c  of  subsec- 
tion 5  of  section  40-G0-02  shall  not  be  applicable  to  loa.ses  entered  into 

"CLt-.^t-s.  .. .»«, ...  3s,.  MVrs  S0PPL^««T 

54;  1973,  ch.  80,  §  21. 
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.,.nibinaiioii  thereof:  lollowmg  methods  or  any 

'•  of'SXtor"'  "  ^"*°''''  ''  -'"orized  by  section  40-61.08 
'    J?ScCcr°'  ""  ""*°""-  "^  -*-•-<'  by  section  40-61.09 

'•  ^s:siz;:iS^!^j:^"i^  ^-'f -^  ^-^^e  .„  assist 

pal  bonds  oVote  obl?"it '  b  2.  etiS*'  ''=??"  °^  ■»""'='■ 

?oraSn-i.-;d  iro£l"H^v""-''°^^^^^^  ^-" 

hereafter  enacted.  applicable  Jaws  now  in  force  «; 

Source:  S.  L.  19G9,  eh.  387,  §  1.  1973    SUPPLEMENT 

40-61-01.  Ofliccrs  and  employees.  — Municipal  parking  authorities 
shall  not  be  subject  to  civil  service  or  merit  system  laws,  veterans 
preference  laws,  or  other  laws,  ordinances,  and  regulations  pertaining 
to  the  status  of  municipal  employees.  Employees  of  a  municipal  park- 
ing authority  shall  have  the  same  position  as  employees  of  a  private 
cori^oration  and  the  board  of  directors  of  a  municipal  parking  authoritv 
shall  manage  their  employee  relationships  in  the  same  manner  as  pri- 
vate corporations. 
Source:  S.  L.  19C7,  ch.  342,  §  5. 

40-61-05.  Conveyance  of  properly  by  a  city  to  an  authorit)-— Acqui- 
sition of  property  by  a  city  or  by  an  authority.— 1.  A  city  may  by 
resolution  or  resolutions  of  the  governing  body  or  by  instruments 
authorized  by  such  resolutions,  convey,  with  or  without  consideration, 
to  an  authority  real  and  personal  property  ouTied  by  the  city  for  use 
by  an  authority  as  a  project  or  projects  or  a  i)art  thereof.  In  case  of 
real  property  so  conveyed,  the  title  thereto  shall  remain  in  the  city 
but  the  authority  shall  have  the  use  and  occupancy  thereof  for  so  long 
as  Its  corporate  existence  shall  continue.  In  the  case  of  personal  prop- 
erty so  conveyed,  the  title  shall  pass  to  the  authority. 

2.  A  city  may  acquire  in  the  name  of  the  city  by  purchase  or  con- 
demnation real  property  in  the  city  for  any  of  the  projects.  ■ 

3.  Contracts  may  be  entered  into  between  a  city  and  an  authority 
Fu°'''^T-?-  ^'''■,  ^''°  P^'Oi^erty  to  be  conveyed  by  a  city  to  an  authoritv 
the  additional  proiierty  to  be  acquired  by  a  city  and  so  conveyed  and 
the  amounts,  terms  and  conditions  of  payment  to  be  made  by  an  au- 
thority Any  such  contracts  between  a  city  and  an  authority  may  be 
pledged  by  the  authority  to  secure  its  bonds  and  may  not  be  modified 
thereafter  excciit  as  provided  by  the  terms  of  the  pledge.  The  govern- 
ing body  of  a  city  may  authorize  such  contracts  between  a  city  and 
an  authority  and  no  other  authorization  on  the  part  of  a  city  for  such 
contracts  shall  be  necessary. 

4.  An  authority  may  itself  acquire  real  property  for  a  project  in 
the  name  of  the  city  at  the  cost  and  expense  of  the  authority  by  pur- 
chase or  condemn.-it.on  pui.suant  to  the  condemnation  law  or  pursuant 
to  the  laws  relating  to  the  condemnation  of  land  by  cities  An  author 
ity  shall  have  the  use  and  occupancy  of  such  real  property  so  lone-  as 
Its  coriiorato  existence  shall  continue. 
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5.  In  case  an  authority  shall  have  the  use  and  occupancy  of  any 
real  property  which  it  shall  determine  is  no  longer  required  for  a 
project,  then,  if  such  real  property  was  acquired  at  the  cost  and  ex- 
pense of  the  city,  the  authority  shall  have  power  to  surrender  its  use 
and  occupancy  thereof  to  the  city,  or,  if  such  real  property  was  ac- 
quired at  the  cost  and  expense  of  an  authority,  then  the  authority 
shall  have  power  to  sell,  lease,  or  otherwise  dispose  of  said  real  prop- 
erty at  public  or  private  sale,  and  shall  retain  and  have  the  power  to 
use  the  proceeds  of  sales,  rentals,  or  other  moneys  derived  from  the 
disposition  thereof  for  its  purposes. 
Source:  S.  L.  1967,  ch.  342.  §  G. 

40-61-06.  Construction  contracts. — An  authority  shall  let  contracts 
for  construction  in  the  same  manner,  so  far  as  practicable,  as  is  pro- 
vided by  law  for  contracts  of  cities  except  that  where  the  estimated 
expense  of  a  contract  does  not  exceed  five  hundred  dollars,  such  con- 
tract may  be  entered  into  without  public  letting-.  Nothing-  in  this  section 
shall  be  construed  to  limit  the  power  of  an  authority  to  do  any  construc- 
tion directly  by  the  officers,  agents,  and  employees  of  the  authority. 

Source:  S.  L.  1967,  ch.  342,  §  7. 

40-61-07.  iMoncys  of  the  authority.  —  All  moneys  of  an  authority 
shall  be  paid  to  the  city  treasurer  as  agent  of  the  authority,  who  shall 
not  commingle  such  moneys  with  any  other  moneys.  Such  moneys  shall 
be  deposited  in  a  separate  bank  accoun't  or  accounts.  The  moneys  in 
such  accounts  shall  be  paid  out  by  the  treasurer  on  requisition  of  the 
chairman  of  the  authority  or  of  such  other  person  or  per.sons  as  the 
authority  may  authorize  to  make  such  requisitions  after  audit  by  the 
treasurer.  All  deposits  of  such  moneys  shall,  if  required  by  the  treasurer 
or  the  authority,  be  secured  by  obligations  of  the  United  States  or  of 
the  state  of  North  Dakota  of  a  market  value  equal  at  all  times  to  the 
amount  of  the  dei)osit,  and  all  banks  and  trust  companies  are  author- 
ized to  give  such  security  for  such  deposits.  The  treasurer  and  his 
legally  authorized  representatives  are  authorized  and  empowered  from 
time  to  time  to  examine  the  accounts  and  books  of  the  authority, 
including  its  receipts,  disbursements,  contracts,  leases,  sinking  funds, 
investments,  and  any  other  records  and  papers  relating  to  its  finan- 
cial standing.  An  authority  shall  have  power,  notwithstanding  the 
provisions  of  this  section,  to  contract  with  the  holders  of  any  of  its 
bonds  as  to  the  custody,  collection,  securing,  investment,  and  payment 
of  any  moneys  of  the  authority,  or  any  moneys  held  in  trust  or  other- 
•wise  for  the  payment  of  bonds  or  in  any  way  to  secure  bonds,  and  to 
carry  out  any  such  contract  notwithstanding  that  such  contract  may 
be  inconsistent  with  the  jirevious  provisions  of  this  section.  Moneys  held 
in  trust  or  otherwise  for  the  iiaymcnt  of  bonds  or  in  any  way  to  secure 
bonds  and  doi)()sits  of  such  moneys  may  l)o  acquired  in  the  same  man- 
ner as  moneys  of  the  authority,  and  all  banks  and  trust  companies 
are  authorized  to  give  such  security  for  such  deposits. 
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The  accounts  of  an  authority  shall  be  subject  to  the  supervision  of 
the  state  auditor. 
Source:  S.  L.  19G7,  ch.  342,  §  8. 

40-61-08.  Bonds  of  an  authority. — 1.  An  authority  shall  have  the 
power  and  is  hereby  authorized  from  time  to  time  to  issue  its  nego- 
tiable bonds  for  any  puri'ose  mentioned  in  section  40-61-03,  including 
the  acquisition,  construction,  reconstruction,  and  repair  of  personal 
and  real  property  of  all  kinds  deemed  by  the  board  to  be  necessary  or 
desirable  to  carry  out  such  purpose,  as  well  as  to  pay  such  expenses 
as  may  be  deemed  by  the  board  necessary  or  desirable  to  the  financing 
thereof  and  placing  the  project  or  projects  in  operation.  An  authority 
shall  have  power  from  time  to  time  and  whenever  it  deems  refunding 
expedient,  to  refund  any  bonds  by  the  issuance  of  new  bonds,  whether 
the  bonds  to  be  refunded  have  or  have  not  matured,  and  may  issue 
bonds  partly  to  refund  bonds  then  outstanding  and  partly  for  any 
other  puri)ose  hereinabove  described.  The  refunding  bonds  may  be 
exchanged  for  the  bonds  to  be  refunded,  with  such  cash  adjustments 
as  may  be  agreed,  or  may  be  sold  and  the  proceeds  applied  to  the 
purchase  or  payment  of  the  bonds  to  be  refunded.  In  computing  the 
total  amount  of  bonds  of  an  authority  which  may  at  any  time  be  out- 
standing the  amount  of  the  outstanding  bonds  to  be  refunded  from 
the  proceeds  of  the  sale  of  new  bonds  or  by  exchange  for  new  bonds 
shall  be  excluded.  E.xcept  as  may  otherwise  be  expressly  provided  by 
an  authority,  the  bonds  of  every  issue  shall'  be  payable  out  of  any 
moneys  or  revenues  of  an  authority,  subject  only  to  any  agreements 
with  the  holders  of  particular  bonds  pledging  any  particular  moneys 
or  revenues.  Notwithstanding  the  fact  that  the  bonds  may  be  payable 
from  a  special  fund,  if  they  are  otherwise  of  such  form  and  character 
as  to  be  negotiable  instruments  under  article  eight  of  the  Uniform 
Commercial  Code,  the  bonds  shall  be  and  are  hereby  made  negotiable 
instruments  within  the  meaning  of  and  for  all  the  purposes  of  article 
eight  of  the  Uniform  Commercial  Code,  subject  only  to  the  provisions 
of  the  bonds  for  registration. 

2.  The  bonds  shall  be  authorized  by  resolution  of  the  board  and 
shall  bear  such  date  or  dates,  mature  at  such  time  or  times,  not 
exceeding  thirty  years  from  their  respective  dates,  bear  interest 
at  such  rate  or  rates,  resulting  in  an  average  annual  net  interest 
cost  not  exceeding  eight  percent  per  annum  payable  annually  or 
semiannually  on  those  issues  which  are  sold  at  private  sale,  bo  in 
such  denominatons,  be  in  such  form,  either  coupon  or  registered, 

carry  such  registration  privileges,  be  executed  in  such  manner,  1973    SUPPLEMEh 

be  payable  in  lawful  money  of  the  United  Stales  of  America  at 

such  place  or  places,  and  be  subject  to  such  terms  of  redemption. 

as  such  resolution  or  resolutions  may  provide.  The  bonds  may 

be  sold  at  puljlic  or  private  sale  for  such  price  or  prices  as  the 

authority  shall  determine.  There  shall  be  no  interest  rate  ceiling 

on  those  issues  sold  at  public  sale. 

3.  Any  resolution  or  resolutions  authorizing  any  bonds  or  any  issue 
of  bonds  may  contain  i^iovisions.  which  .'-.liall  bo  part  of  tlie  contract 
with  the  holders  of  the  bonds  thereby  authorized,  as  to: 
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a.  Pledging  all  or  any  part  of  the  revenues  of  a  project  or  projects 
to  secure  the  payment  of  the  bonds,  subject  to  such  agreements 
with  bondholders  as  may  then  exist. 

b.  The  rentals,  fees  and  other  charpes  to  be  charged,  and  the 
amounts  to  be  raised  in  each  year  thereby,  and  the  use  and  dis- 
position of  the  revenues. 

c.  The  setting  aside  of  reserves  or  sinking  funds,  and  the  regula- 
tion and  disposition  thereof. 

d.  Limitations  on  the  right  of  an  authority  to  restrict  and  regulate 
the  use  of  a  project. 

e.  Limitations  on  the  puri^ose  to  which  the  proceeds  of  sale  of  any 
issue  of  bonds  then  or  thereafter  to  be  issued  may  be  applied 
and  pledging  such  proceeds  to  secure  the  payment  of  the  bonds 
or  of  any  issue  of  the  bonds. 

f.  Limitations  on  the  issuance  of  additional  bonds;  the  terms  upon 
which  additional  bonds  may  be  issued  and  secured;  the  refund- 
ing of  outstanding  or  other  bonds. 

g.  The  procedure,  if  any,  by  which  the  terms  of  any  contract  with 
bondholders  may  be  amended  or  abrogated,  the  amount  of  bonds 
the  holders  of  which  must  consent  thereto,  and  the  manner  in 
which  such  consent  may  be  given. 

h.  Limitations  on  the  amount  of  moneys  dex-ived  fi-om  a  project  to 
be  expended  for  opei-ation,  administration,  or  other  expenses  of 
an  authority.  ^ 

i.  Vesting  in  a  ti-ustee  or  trustees  of  such  property,  rights,  powers, 
and  duties  in  trust  as  an  authority  may  determine  which  may 
include  any  or  all  of  the  rights,  powers,  and  duties  of  the  trustee 
appointed  by  the  bondholders  pursuant  to  section  40-61-15,  and 
limiting  or  abrogating  the  right  of  the  bondholders  to  appoint 
a  trustee  under  said  section  or  limiting  the  rights,  duties,  and 
powers  of  such  trustee. 

j.  Any  other  matters,  of  like  or  different  character,  which  in  any 
way  affect  the  security  or  protection  of  the  bonds. 

4.  It  is  the  intention  hereof  that  any  pledge  of  revenues  or  other 
moneys  made  by  an  authority  shall  be  valid  and  binding  from  the  time 
when  the  i)ledge  is  made ;  that  the  revenues  or  other  moneys  so  pledged 
and  thereafter  received  by  an  authority  shall  immediately  be  subject 
to  the  lien  of  such  pledge  without  any  ])hysical  delivery  thereof  or 
further  act;  and  that  the  lien  of  any  such  pledge  shall  be  valid  and 
binding  as  against  all  parties  having  claims  of  any  kind  in  tort,  con- 
tract or  othcnvise  against  an  authority  irrespective  of  whether  such 
parties  have  notice  thereof.  Neither  the  resolution  nor  any  other  instru- 
ment by  which  a  pledge  is  created  need  be  recorded. 

5.  Neither  the  members  of  an  authority  nor  any  person  PxccutinK 
the  bond.s  .shall  i)c  liable  jicrsonally  on  the  bonds  or  be  .subject  to  any 
personal  liability  or  accountability  by  reason  of  the  issuance  thereof. 

40G 
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6.  An  authority  shall  have  power  out  of  any  funds  available  there- 
for to  purchase  bonds.  An  authority  may  hold,  cancel,  or  resell  such 
bonds,  subject  to  and  in  accordance  with  agreements  with  bondholders. 

7.  In  the  discretion  of  an  authority,  the  bonds  may  be  secured  by 
a  trust  indenture  by  and  between  an  authority  and  a  corporate  trustee, 
which  may  be  any  trust  company  or  bank  within  or  without  the  state 
of  North  Dakota.  Such  trust  indenture  may  contain  such  provisions 
for  protecting,  and  enforcing  the  rights  and  remedies  of  the  bond- 
holders as  may  be  reasonable  and  proper  and  not  in  violation  of  law, 
including  covenants  setting  forth  the  duties  of  an  authority  in  rela- 
tion to  the  construction,  maintenance,  operation,  repair,  and  insurance 
of  the  project  or  projects  and  the  custody,  safeguarding,  and  applica- 
tion of  all  moneys,  and  may  provide  that  the  project  or  projects  shall 
be  constructed  and  paid  for  under  the  supervision  and  approval  of 
consulting  engineers.  Notwithstanding  the  provisions  of  section  40-61- 
07,  an  authority  may  provide  by  such  trust  indenture  for  the  pay- 
ment of  the  proceeds  of  the  bonds  and  the  revenues  of  the  project  or 
projects  to  the  trustee  under  such  trust  indenture  or  other  deposi- 
tory, and  for  the  method  of  disbursement  thereof,  with  such  safe- 
guards and  restrictions  as  it  may  determine.  All  expenses  incurred 
in  carrying  out  such  trust  indenture  may  be  treated  as  a  part  of  the 
cost  of  maintenance,  operation,  and  repairs  of  the  project  or  projects. 
If  the  bonds  shall  be  secured  by  a  trust  indenture,  the  bondholders 
shall  have  no  authority  to  appoint  a  separate  ti-ustee  to  represent  them, 
and  the  trustee  under  such  trust  indenture  shall  have  and  possess  all 
of  the  powers  which  are  conferred  by  section  40-61-15  upon  a  trustee 
appointed  by  bondholders. 

Source:  S.  L.  1907,  ch.  342,  §  9. 

40-G1-09.  Notes  of  an  authority. — An  authority  shall  have  power 
from  time  to  time  to  issue  notes  and  from  time  to  time  to  issue  renewal 
notes,  herein  referred  to  as  notes,  maturing  not  later  than  five  years 
from  their  respective  original  dates  for  any  purpose  or  purposes  for 
which  bonds  may  be  issued,  whenever  an  authority  shall  determine  the 
payment  thereof  can  be  made  in  full  from  any  moneys  or  revenues  wiiich 
an  authority  expects  to  receive  from  any  source.  Such  notes  may, 
among  other  things,  be  issued  to  i)rovidc  funds  to  pay  preliminary  c<Ksts 
of  surveys,  plans,  or  other  matters  relating  to  any  proposed  or  existing 
project.  An  authority  may  pledge  such  moneys  or  revenues,  subject 
to  any  other  pledge  thereof,  for  the  payment  of  the  notes  and  may 

in  addition  secure  the  notes  in  the  same  manner  and  with  the  satr 
effect  as  herein  provided  for  bonds  and  may  also  secure  the  notes  h 
the  guarantee  of  two  or  more  property  owners.  The  notes  shall  i 
issued  in  the  same  manner  as  bonds.  An  authority  shall  have  power  t 
make  contracts  lor  the  future  sale  from  time  to  time  of  the  note.- 
by  which  the  purchasers  shall  be  commiUod  to  purchase  the  nates  fror: 
time  to  time  on  terms  and  conditions  statvd  in  such  contracts,  and  .-,- 
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authority  shall  have  power  to  pay  such  consideration  as  it  shall  deor. 
proper  for  such  commitments.  In  case  of  default  on  its  notes,  or  viola- 
tion of  any  of  the  oblig-ations  of  an  authority  to  the  noteholders,  th-, 
noteholders  shall  have  all  the  remedies  provided  herein  for  bondholders. 

Source:  N.D.C.C;  S.  L.  1969,  ch,  387,  ,^„ 
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40-61-10.  Debt  guarantee. — Prior  to  the  issuance  of  any  bonds  au- 
thorized by  this  chapter  the  authority  shall  require  that  the  paj-ment 
of  not  less  than  ten  percent  of  the  principal  and  interest  of  the  bonds 
issued  for  any  project  be  guaranteed  through  the  use  of  one  or  more 
of  the  following  methods: 

1.  A  contract  of  personal  guarantee  entered  into  between  the  au- 
thority, the  bondholders  and  at  least  three  benefited  property 
owners. 

2.  The  guarantee  of  said  payments  by  the  municipality  through  the 
issuance  of  municipal  bonds  or  other  obligations,  budgeting  of 
current  funds,  the  levy  of  taxes  or  special  assessments  or  by  any 
combination  of  these  pursuant  to  and  in  accordance  with  the  pro- 
visions of  chapters  21-03.  40-22  to  40-27,  40-05,  40-40,  40-57,  and 
of  all  other  applicable  laws  now  in  force  or  hereinafter  enacted. 

Source:    N.D.C.C;  S.  L.  19G9,  ch.  S87,      .  107'^    «;t}Ppt  pmpmt 
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40-61-11.  Agreement  of  a  cKy.— 1.  Cities  r(iay  pledge  to  and  agree 
with  the  holders  of  the  bonds  that  the  city  will  not  limit  or  alter  the 
rights  hereby  vested  in  the  authority  to  acquire,  construct,  maintain, 
reconstruct,  and  operate  the  project  or  j)rojocts,  to  estiiblish  and  col- 
lect rcntal.s,  fees,  and  other  charges  and  to  fulfill  the  terms  of  any 
agreements  made  with  the  holdci-s  of  the  bonds,  or  in  any  way  impair 
the  rights  and  remedies  of  the  bondholders,  until  the  bonds,  together 
with  interest  thereon,  with  interest  on  any  unpaid  installments  of 
interest  and  all  costs  and  expenses  in  connection  with  any  action  or 
proceeding  by  or  on  behalf  of  the  bondholders,  are  fully  met  and 
discharged. 

2.  Authorities  are  hereby  authorized,  in  their  discretion,  for  and 
on  behalf  of  themselves  and  the  city  which  authorized  them,  to  cove- 
nant and  agree  with  the  holders  of  the  bonds,  with  such  exceptions 
and  limitations  a.^  it  may  deem  in  the  ])ublic  interest,  that  no  public 
parking  areas  except  those  acquired  and  operated  by  the  authority  will 
be  constructed  or  operated  in  the  city  by  the  city,  or  by  any  public 
benefit  or  other  con>oration  the  members  or  some  of  which  are  elected 
or  are  appointed  by  city  officials,  until  cither  the  bonds,  together  with 
interest  thereon,  interest  on  any  unpaid  installments  of  interest  and 
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all  costs  and  expenses  in  connection  with  any  action  or  proceedinp  by 
or  on  behalf  of  the  bondholders  are  fully  met  and  discharj^ed.  or  prin- 
cipal or  interest  of  any  of  the  bonds  shall  be  overdue  and  unpaid  for 
a  period  of  three  years  or  more. 
Source:  S.  L.  1967,  ch.  3-12,  §  12. 

40-61-12.  State  and  city  not  liable  on  bonds — Exceptions  as  to  cities. 
—The  bonds  and  other  obligations  of  an  authority  shall  not  be  a 
debt  of  the  state  of  North  Dakota  and  the  state  shall  not  be  liable 
thereon.  The  bonds  and  other  obligations  of  an  authority  shall  not  be 
a  debt  of  a  city  and  a  city  shall  not  be  liable  thereon  unless  a  city 
agrees  to  assist  in  financing  projects  and  facilities  through  the  issuance 
of  municipal  bonds  or  other  obligations  which  are  considered  to  be  a  part 
of  the  debt  of  the  city  as  provided  in  40-G1-03.1. 
.    Source:  N.D.C.C;  S.  L.  1DC9,  ch.  387.  *    '^^''^    ^U^PI.-;j2i,-j^ 

40-61-13.  Bonds  lejjal  investments  for  public  officers. — Except  as 
otherwise  provided  in  the  constitution  of  this  state,  the  bonds  are 
hereby  made  securities  in  which  all  public  officers  and  bodies  of  this 
state  and  all  municipalities  and  municipal  subdivisions,  all  insurance 
companies  and  associations  and  other  persons  carrying  on  an  insurance 
business,  all  banks,  bankers,  trust  companies,  savings  banks,  savings 
associations,  including  savings  and  loan  associations,  building  and  loan 
associations,  investment  companies,  and  other  persons  carrying  on  a 
banking  business,  and  all  other  persons  whatsoever  e.xcept  as  herein- 
after provided,  who  are  now  or  may  hereafter  be  authorized  to  invest 
in  bonds  or  other  obligations  of  the  state,  may  properly  and  legally 
invest  funds  including  capital  in  their  control  or  belonging  to  them; 
provided  that,  notwithstanding  the  provisions  of  any  other  general  or 
special  law  to  the  contrary,  such  bonds  shall  not  be  eligible  for  the  in- 
vestment of  funds,  including  capital,  of  tiiists,  estates,  or  guardianships 
under  the  control  of  individual  administrators,  guardians,  executors, 
trustees,  and  other  individual  fiduciaries.  The  bonds  are  also  hereby 
made  securities  which  may  be  deposited  with  and  shall  be  received  by 
all  public  officers  and  bodies  of  this  state  and  all  municipalities  and  mu- 
nicipal subdivisions  for  any  purpose  for  which  the  deposit  of  bonds  or 
other  obligations  of  this  state  is  now  or  may  hereafter  be  authorized. 
Source:  S.  L.  19C7,  ch.  342,  §  14. 

40-61-14.  Tax  exemptions. — 1.  It  is  hereby  determined  that  the 
creation  of  an  aulhorityand  the  carrying  out  of  its  corporate  )Miri)oses 
is  in  all  respects  for  the  benefit  of  the  i)eople  of  the  city  which  has 
authorized  it  and  its  environs,  and  is  a  public  purpose,  and  an  authority 
shall  be  regarded  as  iicrforming  a  governmental  function  in  the  exer- 
cise of  the  i)owers  conferred  upon  it  by  this  chapter  and  shall  be  re- 

.,1  to  pay  no  ad  valorem  taxes  upon  any  of  the  property  acquired 
;  or  under  its  jurisdiction  or  control  or  supervision  or  upon  its 

.  ,\.i0S.  1973     9,UO'  ■,  v^Mvyrt^ 

2."  Any  bonds  or  notes  issued  pursuant  to  this  chapter,  together 
with  the  income  therefrom,  as  well  as  the  property  of  an  authority, 
shall  be  exempt  from  taxation,  except  for  transfer  ami  estate  Uvccs.  . 

Source:  S.  L.  19C7,  ch.  3  J2.  §  15. 


40-61-15  MUNICIPAL  GOVERNMENT 

40-61-15.  Tax  contract  by  the  stale— The  state  of  North  Dakota 
covenants  with  the  jjurchasors  and  with  all  subsequent  holders  and 
transferees  of  bonds  or  notes  issued  by  an  authority  inirsuant  to  this 
chapter,  in  consideration  of  the  acceptance  of  and  payment  for  the 
bonds  or  notes,  that  the  bonds  and  notes  of  an  authority  issued  pur- 
suant to  this  chapter  and  the  income  therefrom,  and  all  moneys,  funds 
and  revenues  pledged  to  pay  or  secure  the  payment  of  such  bonds  or 
notes  shall  at  all  times  be  free  from  taxation  except  for  estate  taxes 
and  taxes  on  transfers  by  or  in  contemplation  of  death. 

Source:  S.  L.  19G7,  ch.  342,  §  16. 

40-61-16.  Remedies  of  bondholders. — 1.  In  the  event  that  an  au- 
thority shall  default  in  the  payment  of  principal  of  or  interest  on  any 
issue  of  the  bonds  after  the  same  shall  become  due,  whether  at  maturity 
or  upon  call  for  redemption,  and  such  default  shall  continue  for  a 
period  of  thirty  days,  or  in  the  event  that  an  authority  shall  fail  or 
refuse  to  comply  with  the  provisions  of  this  chapter,  or  shall  default 
in  any  agreement  made  with  the  holders  of  any  issue  of  the  bonds, 
the  holders  of  twenty-five  percent  in  aggregate  principal  amount  of 
the  bonds  of  such  issue  then  outstanding,  by  instrument  or  instru- 
ments filed  in  the  office  of  the  c'ork  of  the  district  court  of  the  county 
in.  which  the  authority  is  located  and  proved  or  acknowledged  in  the 
same  manner  :is  a  deed  to  be  recorded,  may  appoint  a  trustee  to  rep- 
resent the  holders  of  such  bonds  for  the  puri)oses  herein  provided. 

2.  Such  trustee  may,  and  upon  written  request  of  the  holders  of 
twenty-five  percent  in  principal  amount  of  such  bonds  then  outstand- 
ing shall,  in  his  or  its  own  name: 

a.  By  action  or  special  i)rocecding  enforce  all  rights  of  the-  bond- 
holders, including  the  right  to  require  an  authority  to  collect 
revenues  adequate  ta  carry  out  by  any  agreement  as  to,  or  pledge 
of,  such  revenues,  and  to  require  an  authority  to  can-y  out  any 
other  agreements  with  the  holders  of  such  bonds  and  to  perform 
its  duties  under  this  chapter. 

b.  Bring  suit  upon  such  bonds. 

c.  By  action  or  suit  in  equity,  require  an  authority  to  account  as 
if  it  were  the  trustee  of  an  express  trust  for  the  holders  of  such 
bonds. 

d.  By  action  or  suit  in  equity,  enjoin  any  acts  or  things  which  may 
be  unlawful  or  in  violation  of  the  rights  of  the  holders  of  such 
bonds. 

e.  Declare  all  such  bonds  due  and  payable,  and  if  all  defaults  shall 
be  made  good  then  with  the  consent  of  the  lioldcrs  of  twenty-five 
percent  of  the  i)rincipal  amount  ot"  such  bonds  then  outstanding, 
to  annul  such  declaration  and  its  consotiuenccs. 

3.  The  district  court  shall  have  jurisdiction  of  any  suit,  action,  or 
proceeding  by  Iho  trustee  on  behalf  of  bondhclders.  The  venue  of  any 
such  suit,  action  or  proceeding  shall  be  laid  in  the  county  in  which  the 
authority  is  located. 
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4.  Before  declaring  the  principal  of  all  such  bonds  due  and  pay- 
able, a  trustee  shall  first  give  thirty  days'  notice  in  writing  to  an 
authority. 

5.  Any  such  trustee,  whether  or  not  the  issue  of  bonds  represented 
by  such  tnistee  has  been  declared  due  and  payable,  shall  be  entitled 
as  of  right  to  the  appointment  of  a  receiver  of  any  part  or  parts  of  the 
project  the  i-evenues  of  which  are  pledged  for  the  security  of  the  bonds 
of  such  issue,  and  such  receiver  may  enter  and  take  possession  of 
such  part  or  parts  of  the  project  and,  subject  to  any  pledge  or  agree- 
ment with  bondholders,  shall  take  possession  of  all  moneys  and  other 
property  derived  from  or  applicable  to  the  acquisition,  construction, 
operation,  maintenance,  and  reconstruction  of  such  part  or  parts  of  the 
project  and  proceed  with  the  acquisition  of  any  necessary  real  property 
in  connection  with  the  project  that  an  authority  has  covenanted  to  con- 
struct and  with  any  construction  which  an  authority  is  under  obliga- 
tion to  do  and  to  operate,  maintain,  and  reconstruct  such  part  or 
parts  of  the  project  and  collect  and  receive  all  revenues  thereafter 
arising  therefrom  subject  to  any  pledge  thereof  or  agreement  with 
bondholders  relating  thereto  and  perform  the  public  duties  and  carry 
out  the  agreements  and  obligations  of  an  authority  under  the  direction 
of  the  court.  In  any  suit,  action,  or  ijroceeding  by  the  trustee,  the  fee, 
counsel  fees,  and  cxiienses  of  the  trustee  and  of  the  receiver,  if  any, 
shall  constitute  taxable  di.sburserncnts  and  all  costs  and  disbursements 
allowed  by  the  court  shall  be  a  first  charge  on  any  revenues  derived 
from  such  project. 

6.  Such  trustee  shall,  in  addition  to  the  foregoing,  have  and  possess 
ali  of  the  iwwers  necessary  or  approi)riate  for  the  exercise  of  any 
functions  specifically  set  forth  herein  or  incident  to  the  general  rep- 
resentation of  bondhoklers  on  the  enforcement  and  protection  of  their 
rights. 

Source:  S.  L.  19G7,  ch.  342,  §  17. 

40-61-17.  Actions  against  an  authority. — 1.  In  every  action  against 
an  authority  for  damages,  for  injuries  to  real  or  personal  property,  or 
for  the  destruction  thereof,  or  for  personal  injuries  or  death,  the  com- 
plaint shall  contain  an  allegation  that  at  least  thirty  days  have  elapsed 
since  the  demand,  claim,  or  claims  upon  which  such  action  is  founded 
were  presented  to  a  member  of  the  authority,  or  to  its  secretary,  or  to 
its  chief  executive  ofilcer  and  that  the  authority  has  neglected  or  re- 
fused to  make  an  adjustment  or  payment  thereof  for  thirty  days  after 
such  presentment. 

Source:  S.  L.  10G7.  clu  .la"  s  io  

^ii-r.1-18.    Termination  of  an  au<hority.— -Repealed  by  S.  L.  1969,  ch.    '^^'^^    SUPPLEMENT 

40-61-19.     Inconsislent   provisions  in  olhcr  acts  superseded. — In  so 
far  as  the  provisions  of  this  chapter  are  inconsistent  with  the  pro- 
.  visions  of  any  other  act,  general  or  si)ocial.  or  of  any  local  law  of  a  ■ 
city,  the  provisions  of  this  title  shall  be  controlling. 
Source:  S.  L.  1967,  ch.  342,  §  20. 


CHAPTER  55-01 
ACQUiniXG  LANDS  VOH  rUBLIC  PARKS 


Section 

60-04-01     Authority  of  state  or  county  to 

acquire  title  to  laiuls  for  park 

purposes. 


Section 

55-01-02     Appraisal  nf  lands — Price  ma;. 

not  exceed  appraisi-d  value. 

55-0-J-03     Mineral  rights  to  be  reserved 


IE  Environment 


CHAPTER  58-17 

TOWNSHIP  PARKS*  •  , 

Section  Section 

68-'l7-01    Townships  —  Authority  to  ac-     58-17-03    Townships  —  Parks  —  Tax 
quire,  operate,  and  rejrulata  levy    may    be    certified    by 

parks.  board  of  supervisors. 

68-17-02    Townships  —  Parks  —  Tax 
levy  for  park  purposes. 

58-17-01.    Townships — Authority  to  acquire,  operate,  and  regulate 

parks. — Any  township  may  acquire,  establish,  construct,  expand,  own, 
lease,  control,  equip,  improve,  maintain,  operate,  regulate,  and  police 
any  park  either  within  or  without  the  geographic  limits  of  such  town- 
ship, and  may  use  for  such  purposes  any  available  property  owned  or 
controlled,  or  occupied  for  the  purpose  or  purposes  enumerated  in  this 
chapter.  Any  such  park  shall  be  declared  to  be  acquired,  o\vned,  leased, 
controlled,  or  occupied  for  a  public  purpose  in  accordance  with  public 
need. 

Source:  S.  L.  1969,  ch-  540  §  1.  62  Am.  Jur.,  Towns  and  Townships, 

8  30. 
CoUateral  References.  g^  q^  j^  S.  Towns,  §  91. 

Towns«=>35(l). 

*Only   §58-17-01    is   reproduced 


CHAPTER  38-1 1 

RECLAMATION  OF  STRIP-MINED  LANDS 


Section 

Section 

M-U-01 

Dc'flurnlion  of  policy. 

38-M-03 

3S-M-02 

DoP.nitions. 

38-14-00 

3J-M-0;i 

Necossity  of  licrnsc. 

38-14-01 

Apiilif.itioH    for    license— Bond 
— Kfo— rcriiiit. 

ns-id-io 

3J-1-1-0:. 

Dulii's  of  operator. 

33-1-l.OC 

Entry   upon   iamls   for  in.spec- 
tion. 

38.M-11 

33-1-1-07 

Bonii    of    operator — Amount — 

CS-l.I-12 

Sunicicnc-y  of  ."surety — Viola- 

.':8-M-]3 

tion.s— Compliance. 

Fees  ami  forfeitures — Deposit. 

BoHii  forfeiture  proceedings— r 
Prerequisites. 

Adniini.strativc  Ajrcncies  Prac- 
tice Act  to  apply  to  lliis  cliaji- 
ter — liulcs  and  rerrulations. 

Stale  mine  inspector  sliall  bo 
administrative  olliccr. 

Penalties. 

Cooperation    with    federal   and 

.   st.itc  a(;<'ncies. 


3S-M-01.  Declaration  of  policy. — It  is  declared  to  be  the  policy  of 
this  .state  to  jn-ovide.  alter  .surface  miiiiii;-;  oiieration.-A  are  comi^lctcd, 
for  reclamation  of  ad'octcd  lands  to  encoiua;re  productive  use  in'cludiiij^ 
but  not  limited  to:  the  i)laiitiii^^  of  forests;  the  .seedinfr  of  ^rrasse.s  and 
legumes  for  iu-nv.iup:  piiri)osos;  the  planting'  of  crops  for  harvest;  the 
enhancement  of  wildlife  and  aquatic  I'e.sources;  the  e.stablisliment  of 
recreational,  home,  and  indu.strial  .sites;  and  for  the  con.servalion,  de- 
velopment, manajreniont  and  appiopriate  u.se  of  all  the  natural  ro- 
.^otn-ces  of  .such  aroa.s  Jlor  compatible  miiitii)Ie  jjiirposes;  to  aid  in  niain- 
t.iininjr  or  improviiijr  the  tax  base;  and  i)rotoclinjf  the  health,  safety 
ancl  Kcnoral  welfare  of  tlie  people,  as  well  as  the  natural  beauty  and 
r.csthclic  values,  in  the  alfccted  arca.s  of  (his  stale. 
.Source:  S.  I.  I'.i'IO.  cli.  332,  S  1. 


38-14-02  MINING  AND  GAS  AND   OIL  PRODUCTION 

38-1-1-02.     Dcfinilions. — Wherever  used  or  referred  to  in  this  chapter, 
unless  a  different  meaning  clearly  appears  from  the  context: 

1.  "Reclaimed  or  reclaim"  means  conditioning  areas  affected  by 
surface  mining  to  make  them  suitable  for  any  uses  or  purpo.-cj 
consistent  with  those  enumerated  in  the  statement  of  policy. 

2.  "Overl)urden"  means  all  of  the  earth  and  other  materials  which 
lie  above  natural  deposits  of  coal,  clay,  stone,  sand,  gravel,  c: 
other  minerals,  and  also  means  such  earth  and  other  mcilcr;;:L> 
disturbed  from  their  natural  state  in  the  process  of  surf-cr 
mining. 

3.  "Surface  mining"  relates  to  the  mining  of  coal,  clay,  stone,  s.'ir.J. 
gravel,  or  other  minerals  by  removing  the  overburden  lying  ab&vf 
natural  deposits  thereof,  and  mining  directly  from  the  natu.-^ 
deposits  thereby  exposed. 

4.  "Operator"  means  any  person,  firm,  association,  cooperative,  cor- 
poration, any  department,  agency,  or  instrumentality  of  ihc 
state,  or  any  governmental  subdivision  thereof  engaged  in  ar.i 
controlling  a  surface  mining  operation. 

5.  "Pit"  means  a  tract  of  land,  from  which  overburden  has  been  or 
is  being  removed  for  the  purpose  of  surface  mining. 

6.  "Final  cut"  means  the  last  pit  created  in  a  surface-mined  arei. 

7.  "High  wall"  means  that  side  of  the  pit  adjacent  to  unmined  la.^.i 

8.  "An'ectcd  land"  means  the  area  of  land  from  which  overburilc:. 
has  been  rcnroved  for  surface  mining  of  any  mineral  or  ui>..-. 
which  overburden  or  refuse  has  been  deposited,  or  both. 

9.  "Ivcfuse"  means  all  waste  material  directly  connected  with  the 
cleaning  and  i)reparalidn  of  minerals  mined  by  surface  minir;. 

10.  "Ridge"  means  a  lengthened  elevation  of  overburden  created  ir. 
■    the  surface  mining  process. 

11.  "Peak"  moans  a  projecting  i)oint  of  overburden  created  in  i\.t 
surface  mining  process. 

12.  "Commission"  means  the  public  service  commission,  or  such  i!f- 
partmont,  bureau,  or  commission  as  may  lawfully  succeed  iv 
the  powei's  and  duties  of  said  commi.ssioii. 

13.  "Permit  term"  mcan.s-  a  i^criod  of  time  beginning  with  the  ihu 
upon  which  a  permit  is  given  for  .strip  mining  of  lands  iir.di; 
the  provisions  of  this  chapter,  and  ending  with  the  expirat;'.:. 
of  the  next  succeeding  three  years. 

14.  "Original  contour"  means  a  terrain  resembling,  and  similar  in 
nature  to,  the  terrain  cxistiiig  prior  to  commencement  of  mining 
operations. 

15.  "RoDing  topography"  means  backfilled  and  graded  at  an  angle  not 
exceeding  that  of  the  approximate  origiiuil  grade  of  the  land. 

IG.  "Top.soil"  means  that  material  (normally  the  A  and,  in  some 
ca.ses,  tlie  upper  portion  of  the  P.  horizon)  which,  l)asod  upon  an 
ofTicial  national  cooperative  .'^oils  survey,  is  accei)tnl)l(?  for  ro- 
sprcading  on  the  surface  of  rcgradcd  areas  to  provide  a  medium 
for  j)lant  growth. 
Source:    N.D.C.C;  S.  I..  1973,  cli.  285,  1973    ^Uppi^/^^ 


3S-1 4-03.1.  Powers  of  the  commission, — The  commission  shall  have 
he  following  powers : 

1.  To  exercise  poneral  supervision  and  administration  and  enforce-       -  ^^"^3    SUPPLjI.',;; 
ment  of  this  chapter  and  all  rules  and  regulations  and  orders 
promulgated  thereunder ; 

2.  To  encourajrc  and  conduct  training,  research,  experiments,  and 
demonstrations,  and  to  collect  and  disseminate  information  relating 
to  strip  mining  and  reclamation  of  lands  and  waters  afl'ected  by 
strip  mining;  j 

3.  To  adopt  rules  and  regulations  with  respect  to  the  filing  of  re- 
ports, the  issuance  of  permits,  and  other  matters  of  procedure 
and  administration;  •  . 

4.  To  examine  and  act  upon  all  pluns  and  specific^itions  submitted  by       ' 
the  operator  for  the  method  of  operation,  backfilling,  grading,  and 
for  the  reclamation  of  the  area  of  land  affected  by  his  operation ; 

5.  To  make  investigations  or  inspections  which  may  be  deemed 
necessary  to  ensure  compliance  with  any  provision  of  this  chapter; 

6.  To  order  the  suspension  of  any  pcmiit  for  failure  to  comply  with 
any  of  the  provisions  of  this  chapter  or  any  I'egulations  adopted 
pursuant  thereto ;  and 

7.  To  order  the  stopping  of  any  operation  that  is  started  without  first 
having  secured  a  permit  and  approval  of  the  plan  as  required  by 
this  chapter. 

Source:   S.  L.  1973,  ch.  285,  §  2. 

SS-H-Ol.  Application  for  license — l>ond — Fee — IVrmit. — Any  opera- 
tor desiring  to  engage  in  surface  mining,  in  an  area  where  the  over- 
burden shall  exceed  ten  feet  in  depth,  shall  make  written  application  to 
the  commission  for  a  permit.  Application  fgr  such  jicrmit  shall  be  made 
upon  a  form  furnished  by  the  commi.ssion.  The  form  shall-  contain  a 
description  of  tlie  tract  or  tracts  of  land  and  the  estimated  nuinltor  of 
acres  tlioreof  to  be  allccted  by  surface  mining  by  tl^c  ai)plicant  during 
the  pcrnu't  term,  which  term  shall  extend  for  tlic  next  succeeding  three 
years,  'i'hc  description  .shall  include  the  .section,  township,  range,  and 
county  in  which  the  land  is  located  and  shall  otherwise  describe  the 
land  Willi  suflicieiit  certainty  .so  that  it  may  be  located  and  disliiiguislied 
from  otlicr  lands,  and  a  statement  that  the  applic;int  has  the  right  and 
power  by  legal  estate  owned  to  mine  by  surface  mining  and  to  reclaim 
the  land  so  described. 

Such  application  shall  be  accompanied  by  a  bond  or  .security  to  at- 
tach to  the  described  lands  from  and  after  the  time  a  permit  is  granted 
which  .shall  aid  in  meeting  the  rcquiienionts  of  section  38-M-07;  and  a 
fee  comi)uted  as  follows:  For  an  area  of  ten  acres  or  less  to  be  ail'cctcd 
during  the  permit  term,  a  fee  of  twenty-five  dollars  and  an  amount 
equal  to  the  amount  of  ten  dolkirs  niultiiilied  by  the  number  of  acres  to 
be  afl'ected  between  two  and  ten  acres,  inclusive;  for  an  area  of  more 
than  ten  acres  but  not  more  than  fifty  acres  to  bo  aircctod  during  the 
permit  term^a  fee  of  one  hundred  dollars  and  an  amount  equal  to  the 
amount  of  ton  dollars  multiplied  by  the  number  of  acres  to  be  allccted 
between  eleven  and  fifty  acres,  inclusive;  for  an  area  of  more  than 
fi(ty  acres  to  be  atrected  during  tlio  iicrmit  term,  a  fee  of  two  liundrcd 
seventy-five  dollars  and  an  amount  eiiual  to  the  amount  of  ten  dollars 
multij)lii'd  by  the  number  of  acn>s  to  be  afiected  in  exci'ss  of  fifty. acres. 
'Ui)(,)ii  the  n>ci'ipt  of  such  application,  a  bond  or  security  and  .-ill  fci-s  dui' 
from  the  ojierator,  the  commission  m:iy  i.ssue  a  iieiniit  to  the  applicant 
wliich  shall  onliilc  hiiu  (luriii)r  the  )>ermit  term  to  engage  in  surface 
mining  on  the  land  therein  described. 

An  oi)eialor  desirinic  to  havi>  lii.s  ])ennit  anii-nded  to  cover  additional 
land  may  file  an  amended  application  willi  the  commission.  Upon  rc- 
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ceipt  of  the  amended  application,  and  such  additional  fee  and  bond  or 
security  as  may  be  required  under  the  provisions  of  this  chapter,  the 
commission  may  issue  an  amendment  to  the  orijjinal  permit  covering 
the  additional  land  described  in  the  amended  application. 
•  An  operator  may  withdraw  any  land  covered  by  a  permit,  excepting 
affected  land,  by  notifying  the  commission  thereof,  in  which  ca'^e  the 
penalty  of  the  bond  or  security  filed  by  such  operator  pursuant  to  the 
provisions  of  this  chapter  shall  be  reduced  proportionately. 

Where  acreage  for  which  a  pci-mit  has  been  in  effect  is  not  mined, 
or  where  mining  operations  have  not  been  completed  thereon  during  the 
permit  term,  the  pemiit  as  to  such  acreage  shall  be  extended  by  the 
department  on  a  year-to-year  basis  without  payment  of  any  addilional 
fee.  The  application  for  a  pei-mit  shall  be  deemed  approved  if  not  denied 
v/ithin  thirtj'  days  after  the  filing  thereof.  If  the  permit  is  not  approved, 
the  commission  shall  state  its  reasons  for  disapproval,  together  with  the 
requirements  for  appi'oval. 

Source:    N.D.C.C;  S.  L.  1973,  ch.  285, 
§3. 

38-1 1-01.1.  Nolicc. — Upon  receipt  of  an  application  for  a  permit,  the 
conimis.sion  shall  pubifsh  notice  of  such  application  and  the  area  to  be 
covered  by  it  in  the  oflicial  county  i^cwspaper  of  the  county  in  which 
the  area  lies.  ,  ,,      ^  „.,„„^ 

Source:  S.L.  1973,  ch.2S5,§  4.  11973    Su??L"?'"'   . 

38-M-O.').  Dulles  of  the  operator. — Every  ojicrator  lo  wnom  a  permit 
is  issued  pur.suant  lo  the  provisions  of  lliis  ciiajjlcr  .shall  file  with  the 
commission  a  reclamation  plan,  tojcethcr  with  geologic,  topographic,  and 
soils  maps  acceptable  to  the  commission,  before  December  first  of  the 
year  in  which  the  permit  was  issued.  After  approval  of  Ihe  reclaiualion 
plan  by  the  commission,  the  operator  may  engage  in  surface  mining 
during  the  i)erniit  term  upon  the  lands  descriljcd  in  the  jiermit  upon 
the  performance  of  and  subject  to  the  following  rcciuiremcnts  with 
respect  to  such  lands: 

1.  The  operator  shall  i-egrade  the  area  to  appro.ximately  the  orijrinal 
contour  or  rolling  topography  unless  a  dillercnt  topography  .shall 
be  required  for  an  intended  higher  use. 

2.  The  operator  shall  sjiread  toi)soil  or  ai)provcd  surface  material 
within  the  i)ermi,t  area  over  the  ivgraded  area  to  a  deiith  of  two 
feet;  provided,  however,  that  if  two  feet  of  such  material  is  not 
available  within  the  permit  area,  all  lu])soil  or  ai)provcd  surface 
material  that  is  available  shall  be  spread  over  the  ivgraded  area. 

3.  The  operator  shall  impound,  drain,  or  treat  all  runoff  water  so  as 
iff  reduce  soil  erosion,  damajro  to  a)rriculUiral  lands,  and  pollution 
of  streams  and  oilier  wat;M-s. 

4.  All  final  cuts  and  end  walls  must  lie  backsloped  lo  an  angle  not 
exceeding  thirty-five  degrees  from  the  horizontal;  provitlod,  how- 
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ever,  that  an  operator  may  propose  alternative  plans  other  thaji 
backfilling  where  a  water  imj)oiiiulment  or  other  special  topo- 
graphic feature  is  dcsircci,  if  such  restoration  will  be  consistent 
with  the  purposes  of  this  chapter. 

5.  The  operator  shall  remove  or  bury  all  metal,  lumber,  equipment, 
or  other  refuse  resulting  from  the  operation.  No  operator  shall 
throw,  dump  or  pile,  or  permit  the  throwin<,^  dumping,  piling,  or 
otherwise  placing  of  any  overburden,  stones,  rocks,  coal,  particles 
of  coal,  earth,  soil,  dirt,  debris,  trees,  wood,  logs,  or  other  materials 
or  substances  of  any  kind  or  nature  beyond  or  outside  the  area  of 
land  which  is  under  permit  and  for  which  bond  has  been  posted ; 
nor  shall  any  operator  place  any  of  the  foregoing  substances  in 
such  a  way  that  normal  erosion  or  slides  brought  about  by  natural 
causes  will  permit  the  same  to  go  beyond  or  outside  the  area  of 
land  which  is  under  permit  and  for  which  bond  has  been  posted. 

6.  After  backsloping,  surface  mining  operations  shall  not  approach 
property  lines,  established  right-of-way  lines  of  any  public  roads, 
streets,  or  highways  closer  than  a  distance  of  twenty  feet. 

7.  The  operator  shall  submit  to  the  conmiis.sion  no  later  than  the 
first  day  of  Sejjtember  during  each  year  of  the  permit  term,  a  maj) 
in  a  form  acceptable  to  the  commission  showing  the  location  of 
the  pit  or  pits  by  section,  township,  range,  and  county,  with  such 
other  description  as  will  identii'y  tlie  land  which  the  operator  has 
afl'ectcd  by  surface  mining  during  such  jiermit  term  and  has  com- 
pleted mining  operations  tlicreon,  with  a  legend  upon  such  map 
showing  the  number  of  acres  of  aflttcted  Lmd. 

8.  The  operator's  reclamation  plan  and  the  conmiission's  ajjproval  or 
modification  thereof  shall  be  based  upon  the  advice  and  technical 
assistance  of  tjie  state  soil  con;;eivation  coiinnitlce,  the  slate 
game  and  lish  department,  I  lie  state  forester,  and  other  agencies  or 
individuals  having  exi^erionce  in  foresting  and  reclaiming  surface- 
mined  lands  with  forest  or  agronomic  or  hort  icullural  si)ecics,  based 
upon  scientific  knov>-lcdgc  from  research  into  reclaiming  and  utiliz- 
ing forest  and  agronomic  species  on  surface-mined  lands.  In  addi- 
tion, the  operator  and  the  commis.sion  shall  have  the  landowner 
designate  his  preference  for  a  reclamation  plan  covering  his  af- 
fected land.  The  operator's  plan  shall  designate  which  parts  of  the 
affected  land  shall  be  reclaimed  for  forest,  pasture,  crop,  horli- 
cultural,  homesite,  recreational,  industrial,  or  other  u.ses  incliuling 
food,  shelter,  and  ground  cover  for  wildlife,  and  shall  show  the 
same  by  ajipropriate  designation  on  the  reclamation  map.  The 
plan  shall  be  dc,cmed  approved  if  not  di-sajijiroved  or  modified  by 

.  .    the  commission  within  sixty  days  of  its  receipt  thereof.  If  tin- 
»  ''plan  is  disapproved  or  modilied,  the  commission  shall  stale  the 
■     reasons  for  such  disajjproval  or  modification,  together  with  tlie 
requirements  for  approval. 

9.  The  operator  shall  sow,  set  out,  or  i)lanl  upon  the  alVectcd  land 
described  in  the  reclamation  jilan  and  map  or  maps,  seed.s,  plants, 
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crop  P.„cl„c.i„„  „..  „,,or  ipprovo":!  „»o;,  ^ M  '       d  S'  hrcV«"'j:' 

from  .ho  tc™,-„ati„„  of  tL  Pc;n,fM;n•;'o,^^k:  l"  nto-'.r 
If  fii.ther  extension  of  the  reclamation  period  is  ncces  ,,-vT; 
accomplish  acceptable  reclamation,  such  extension  shall  b^,;,,^ 

"*   lL^vn^T'''*'''  '"'  "f  ^''  ^"  •'^'^^'"''•'^  ^"^cient  planting  stock  of 

Upon  the  application  of  the  operator,  the  commission  in  He    r 

Source:    N.D.C.C;  S.  L.  1973    ch    2«S  ^  - 

iiminc  IS  conducted  in  these  certain  ireis    s  ,1    „        .  '  ■""''■"■° 

.....  canso^ st,.am  „„|l„ii„„,  ^S^TlZl'^'S^^'lOZ-HZ.  "t 
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1.  No  application  for  a  permit  shall  be  approved  by  the  commission 
if  there  is  found  on  the  basis  of  the  infomiation  set  forth  in  the 
application  or  from  information  available  to  the  commission  and 
made  available  to  the  applicant  that  the  requirements  of  this 
chapter  or  rules  and  regulations  hereafter  adopted  will  not  be  ob- 
served or  that  there  is  not  probable  cause  to  believe  that  the 
proposed  method  of  operation,  backfilling-,  grading,  or  reclamation 
of  the  afl"ected  area  can  be  carried  out  consistent  with  the  purpose 
of  this  chapter. 

2.  If  the  commission  finds  that  the  overburden  on  any  part  of  the 
area  of  land  described  in  the  application  for  a  permit  is  such  that 
experience  in  the  state  of  North  Dakota  with  a  similar  type  of 
operation  uj^on  land  with  similar  overburden  shows  that  sub- 
stantial deposition  of  sediment  in  sti-eam  beds,  landslides,  water- 
pollution,  or  permanent  destruction  of  land  for  agricultural  pur- 
poses without  approved  rehabilitation  for  other  uses  cannot  feasi- 
bly be  prevented,  the  commission  may  delete  such  part  of  the 
land  described  in  the  application  upon  which  such  overburden 
exists. 

3.  If  the  commission  finds  that  the  operation  will  con.stitute  a  haz- 
ard to  a  dwelling  house,  public  building,  school,  church,  cemetery, 
commercial  or  institutional  building,  public  road,  stream,  lake,  or 
other  public  proi)crty,  then  it  shall  delete  such  areas  from  the 
permit  ajjplicalion  before  it  can  be  approved. 

4.  The  commission  shall  not  give  approval  to  strip  mine  where  the 
operation  will  adversely  aflect  a.slatc,  national,  or  interstate  park 
unless  adequate  screening  and  other  measui"cs  as  approved  by  the 
commission  are  incorporated  into  the  permit  application. 

Whenever  the  commission  finds  that  ongoing  surface  mining  opera- 
tions are  causing  or  are  likely  to  cause  any  of  the  conditions  set  forth 
in  the  fir.st  parajcraph  of  this  .section,  it  may  order  immediate  cessation 
of  such  operations  and  take  such  other  action  or  make  such  changes  in 
the  peiTuit  as  it  may  deem  neces.sary  to  avoid  said  described  conditions. 

Source:  S.  L.  li»7;(,  ch.  285,  §  C. 
SS-H-OG.     Kntrv  upon  lands  for  inspection.— The  commission,  or  il* 

accredited  representatives,  may  enter  upon  lands  of  the  operator  ul 

all  reasonable  times  for  the  purpose  of  insi)oction,  to  detcrmmc  whcllior 

the  i)rovisions  of  this  chapter  have  been  complied  with. 
Source:  S.  L.  1900.  ch.  332,  §  C. 

SS-l'l-O?'  I5ond  of  oi)cra(or — Amount — KufTicioncy  of  surely — Viola- 
tion.s — ConipIi;uu-c.— Any  bond  Heiein  provided  to  be  filed  with  the 
department  by  the  operator  shall  be  in  such  form  as  the  commission 
shall  i)rescril)(i  i>ayablc  to  the  sUite  of  North  Dakota,  conditioned  that 
the  operator  sh;d]  faithfully  perform  all  requirements  of  this  chai)tcr 
and  comply  with  .all  rules  of  the  commission  made  in  accordance  with 

the  provisions  of  this  chapter.  Such  bond  .shall  be  signed  by  tlu;  operator  1973    SUPPLIC.'JKN; 
as  i)rincii)al,  and  by  a  good  and  sudicient  corpoi-ate  sui-ety,  licensed  to 
do  business  in  North  Dakota,  as  surety.  Tiie  iK'iialty  of  such  bond  shall 

be  five  liundiTd  dolkirs  for  each  acre  or  luntion  thereof  o(  land  to  bo  i 

aflecled  by  surlact;  mining  in  an  aiea  wlu're  the.  overl)unl.Mi  shall  ex- 
ceed ten  feet  in  depth,  fur  the  ensuinj:  j)crmit  term.  In  lieu  of  such 
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bonds,  the  operator  may  deposit  cash  or  government  securities  or  both 
vith  the  commission  in  an  amount  eciual  to  that  of  the  required  surety 
bond  on  conditions  as  above  prcscriijod.  The  penalty  of  the  bond  or 
amount  of  cash  and  securities  shall  be  increased  or  reduced  from  time 
to  time  as  provided  in  this  chapter.  Such  bond  or  security  shall  be  in 
efTect  and  subject  to  forfeiture  in  accordance  with  this  chapter  from  aind 
after  the  time  a  permit  is  granted  by  the  commission  until  the  mined 
acreages  have  been  reclaimed,  approved  and  released. 

A  boiid  filed  as  above  prescribed  shall  not  be  canceled  by  the  surety 
unless  it  shall  give  not  less  than  ninety  days'  notice  to  the  commission, 
and  in  no  event  shall  a  bond  be  canceled  on  lands  that  at  the  time  of 
cancellation  have  become  ail'ected  lands  under  the  provisions  of  this 
chapter. 

If  the  license  to  do  business  in  North  Dakota  of  any  surety  upon  a 
bond  filed  with  the  commission  pursuant  to  this  chapter  shall  be  sus- 
pended or  revoked,  the  operator,  within  thirty  days  after  receiving 
notice  thereof  from  the  commission,  shall  substitute  for  such  surety  a 
good  and  sudicicnt  coi-poratc  surety  licensed  to  do  business  in  North 
Dakota.  Upon  failure  of  the  operator  to  make  substitution  of  surety  as 
herein  provided,  the  commission  shall  have  the  right  to  suspend  the 
permit  of  the  operator  until  such  substitution  has  been  made. 

The  commission  shall  give  written  notice  to  the  operator  of  any 
violation  of  tin's  chap((M'  or  noiu-oiniiJiaiuo  with  any  of  the  rules  and 
regulations  promulgated  by  the  commission  hereunder  and  if  corrective 
measures,  aj)pr()ved  by  the  commis.-:ion,  arc  not  commenced,  or  agreed 
to  within  ninety  days,  the  conunission  may* proceed  as  provided  in  sec- 
tion 3S-M-09  to  ro(iuest  forlVituie  of  the  bond  or  sothirity.  The  amount 
of  forfeituio  shall  bo  five  hundred  dollars  for  each  acre  or  portion 
thereof  of  aflected  land.  Such  forfeiture  .shall  fully  satisfy  all  obliga- 
tions of  the  operator  to  reclaim  the  affected  land  under  the  provisions 
of  this  chai)ter.  However,  any  operator  wlio  refuses  or  willfully  fails  to 
comply  with  the  provisions  of  this  chapter  shall  be  ineligible"  for  any 
further  mining  permits,  and  shall  cease  all  mining  oi)crations  in  tin's 
state  witliin  thirty  days  after  the  forfeiture. 

The  commi.ssion  shall  have  the  power  to  reclaim,  in  keeping  with  the 
provi.sions  of  this  cliaptcr,  any  affected  land  with  respect  to  which  a 
bond  has  been  forfeited. 

Whenevei-  an  operator  .sliali  have  comi^lctcd  all  requirements  under 
the  provisions  of  this  chapter  as  to  any  affected  l:uid,  In;  .-^hall  notify 
the  commission  tlicreof.  If  the  commission  determinos  that  the  op(M-aloV 
luis  comi)!eted  ritclamation  requiroment.s  and  acliievcd  results  appro- 
priate to  the  u.se  for  which  llic  area  was  i-cclaimed.  the  commission 
shajl  release  the  operator  from  furthci-  oblig.-ifions  regarding  siuli  af- 
fected land  and  the  penalty  of  the  bond  shall  bo  reduced  i)iopoitionalely. 

Source:    N.n.C.C;  S.  L.  107;i.  di.  2sr.. 


38-14-07.1.  Ilcarini;  and  appeal. — Any  person  claiming'  to  be  ag- 
grieved or  adversely  alFcctcd  by  any  rule  and  rc;,'uIation  or  order  of  the 
commission  or  its  failure  to  enter  an  order  may  request  a  hearin^j  by 
the  commission.  The  hearing  shall  be  conducted  pursuant  to  chapter 
28-32.  There  shall  be  a  right  of  appeal  to  the  district  court  from  any 
adverse  ruling  by  the  commission. 
Source:  S.  L.  197.1,  ch.  235,  §8.  1973    SUPPLY 

38-14-OS.  Fees  and  forfeitures— Dcpobil.— All  fees  and  forfeitures 
collected  under  the  provisions  of  this  chai)ler  .shall  be  deposited  in  the 
state  treasury  and  credited  to  a  special  account  to  be  designated  as  the 
strip-mining  and  reclamation  fund.  This  fund  shall  be  available  to  the 
commission  and,  subject  to  legislative  appropriation,  may  be  expended 
for  the  administration  and  enforcement  of  this  chapter  and  for  the 
reclamation  of  land  affected  by  strip-mining  operations. 
Source:    X.D.C.C;  S.  L.  VJ'i,  cli.  2'j5, 

38-14-09.  Bond  forfeiture  proceedings — Prerequisites. — The  commis- 
sion may  institute  proceedings  to  have  the  bond  of  the  operator  for- 
feited for  violation  by  the  operator  of  any  of  the  proyisions  of  this 
chapter  or  for  noncompliance  with  any  lawful,  rule  or  regulation  pro- 
mulgated by  the  commission  thereunder. 

Source:  S.  L.  1969,  ch.  332,  §  9. 

38-14-10.  Administrative  Agencies  Practice  .Vet  (o  apply  to  this 
chapter — Kulcs  and  regulations. — Chapter  28-32  shall  apply  to  this 
chapter  except  as  otherwi.sc  provided,  and  the  commission  may  adopt 
and  promulgate  rules  and  regulations  respecting  the  administration 
of  this  chapter  thereunder. 

Source:  S.  L.  19C9,  ch.  332,  §  10. 

38-14-11.  State  mine  inspector  shall,  be  administrative  cfiiccr. — Re- 
pealed by  S.  L.  1973,  ch.  2S5,  §  12. 

38-14-12.  Penalties. — Any  person  required  by\this  chapter  to  have  a 
permit  who  engages  in  surface  mining  in  an  are.a  where  the  over- 
burden shall  exceed  ten  feet  in  depth,  without  previously  securing  a 
permit  to  do  so  as  proscribed  by  this  chapter,  is  guilty  of  :i  misdomecuior, 
and  on  conviction  thereof  shall  be  finod  not  less  than  fifty  dollars  nor 
more  than  one  thousand  dolI;irs.  Each  day  of  operation  without  the 
permit  required  by  this  chapter  shall  be  deemed  a  sc))aratc  violation. 

Any  pcr.'^on  who  knowingly  and  willfully  violates  any  regulation  is- 
sued or  aj)iMovnd  pursuant  to  lliis  Cii;:pter  or  makes  any  false  statement, 
representation,  or  certification  in  any  application,  record,  report,  plan, 
or  other  document  filed  or  required  to  be  maintained  under  this  chapter, 
or  who  willfully  falsifies,  tampers  with,  or  knowingly  and  willfully  1973 
renders  inaccurate,  any  monitoring  device  or  method  required  to  be 
maintained  under  this  chaj)ter,  shall,  upon  conviction,  be  punished  by  a 
fine  of  not  more  than  ten  thousand  dollars,  or  by  impri.sonmcnt  for  not 
more  than  six  month.s,  or  by  both  such  fine  and  imprisonment. 

Notwithstanding  any  other  provision  of  this  ch;ii)ter,  the  commission 
may  by  injunctive  i)roceduie.s',  without  bond  or  otlier  undertaking,  jiro- 
cced  against  any  operator  found  to  be  surface  mining  without  a  i)einiit 
or  in  vioktTion  of  the  provisions  of  this  chai)tor,  or  the  rules  and  regula- 
tions promulgated  thereunder.  No  liability  what.^oever  shall  accrue  to 
the  connnission  or  its  authori/od  n-presentative  in  proceeding  again.>l 
,jiny  ojjcrator  pursuant  to  this  .section. 

Sourci-:    N.D.C.C;  .S.  L.  1973.  ch.  28.-.. 
§10. 

38-11-13.  Cooperation  with  fedcTal  anil  sliilo  agencies.— The  com- 
mission shall  have  tlie  luithority  to  (ciopcrafi"  with  and  rt'ceive  techiiic-:d 
and  financial  assist.iiue  from  the  United  Status,  any  st;ite,  or  any  de- 
partment, agency  or  ollicer  thereof,  and  to  file  such  ivi>orts  as  reciuirod  ,; 
by  federal  law  for  any  purjioscs  relating  to  the  reclamation  of  any 
alrectcd  lands.  ^t-'.'/'c 

Source:    N.D.C.C;  S.  L.  1973,  ch.  285, 
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UTILIZATION  OF  THIS  STUDY 

The  Old  West  Regional  Commission  has  requested  this 
Study  in  order  to  provide  useful  information  to  an  unusually 
wide  spectrum  of  interests.   It  is  highly  probable  that 
elected  officials  from  the  village  to  the  federal  level, 
governmental  administrators  and  planners,  a  variety  of 
private  businesses  and  countless  individual  citizens  will 
all  find  that  some  facet  of  the  Study  is  addressed  to  their 
respective  concerns.   It  is  not  surprising,  therefore,  that 
no  single  methodology  for  utilizing  the  six  volumes  which 
comprise  this  Study  is  equally  suited  to  the  needs  of  all 
potential  beneficiaries.   However,  it  is  possible  to  suggest 
several  general  approaches  by  which  various  materials 
contained  herein  may  be  identified  and  located. 

If  verbatim  statutory  materials  or  other  specific  items 
of  information  are  sought,  one  useful  device  for  determining 
whether  they  are  included  in  the  Study,  and  if  so,  in  which 
volume,  is  the  "Summary  of  Contents."   This  concise  outline 
lists  the  Volume  titles  and  the  major  sections  of  the  Study,  and 
is  reproduced  at  the  beginning  of  each  volume. 


If  the  "Suitutiary  of  Contents"  fails  to  provide  adequate 
guidance,  the  "Summary  of  Study"  contained  in  Volume  One 
offers  a  far  more  comprehensive  introduction  to  the  Study's 
contents   The  "Summary  of  Study"  briefly  describes  the 
substance  of  each  of  the  six  volumes  and  provides  a  limited 
sampling  of  the  analytical  sections  of  the  Study.   From  the 
"Summary  of  Study"  a  particular  volume  may  be  identified  as 
the  most  probable  source  of  the  information  sought.   In  that 
event,  the  Overview  which  appears  at  the  beginning  of  the 
relevant  volume  should  then  be  examined.   Each  Overview 
provides  a  narrative  description  of  the  volume  and  describes 
the  rationale  utilized  to  select  and  organize  the  materials 
contained  in  that  volume. 

All  statutes  reproduced  in  the  Study  have  been  collected 
in  Volumes  Two,  Four,  Five  and  Six.   Selected  statutes  from 
the  states  of  Montana,  North  Dakota  and  Wyoming  are  located 
in  Volumes  Four,  Five  and  Six  respectively.   Specific  legis- 
lation from  any  of  these  three  states  can  be  located  by 
referring  to  the  Common  Index  found  in  the  front  of  the 
appropriate  volume.   A  reader  interested  in  statutes  or 
ordinances  from  any  other  state  should  examine  the  Table  of 
Contents  for  Volume  Two. 


A  more  general  treatment  of  the  problems  associated 
with  rapid  population  growth  than  that  which  is  provided  by 
the  collection  of  statutes  appears  in  the  subsection  of 
Volume  One  entitled  "Responses  of  Areas  of  Previous  Rapid 
Growth".   This  section  describes  and  analyzes  the  ways  in 
which  selected  areas  have  responded  to  growth  patterns.   It  is 
suggested  that  the  temptation  to  turn  immediately  to  the 
subsections  dealing  with  "Problems  Encountered"  and  "Govern- 
ment Reactions"  be  resisted.   Inquiry  should  instead  begin 
with  an  examination  of  the  first  subsection  entitled  "Areas  of 
Interest:   Problems  and  Responses."   This  approach  is  recom- 
mended because  the  description  of  experiences  in  other 
geographic  areas  provides  an  essential  foundation  for  the 
articulation  of  common  problems  and  the  analysis  of  avail- 
able responses.   In  a  similar  vein,  the  "Principles  for 
Legislation"  which  form  the  concluding  subsection  of  Volume 
One  can  be  fully  understood  only  if  the  three  prior  sub- 
sections have  been  carefully  considered. 

A  variety  of  detailed  references  are  located  in  the 
bibliographies  located  in  the  second  portion  of  Volume 
Three.   Among  the  items  included  in  the  bibliographical 
section  are:   sources  for  obtaining  additional  data  and 
practical  assistance  with  respect  to  specific  problems,  an 


extensive  bibliography  of  useful  publications,  and  a  list  of 
individuals  and  organizations  throughout  the  United  States 
familiar  with  the  topics  considered  in  this  Study.   Also 
contained  in  the  bibliographical  section  is  a  list  of  Environ- 
mental Impact  Statements  and  other  Reports  and  Studies 
recently  completed  or  now  in  progress,  together  with  sufficient 
information  to  obtain  copies  of  these  documents.   Thus,  the 
bibliographies  provide  access  to  voluminous  additional 
information  concerning  both  specific  geographic  areas  and 
specific  topics  of  interest. 

Legislative  innovations  in  response  to  the  problems  of 
rapid  population  growth,  and  the  judicial  construction  of 
these  innovations,  are  currently  evolving  at  a  rapid  pace. 
Accordingly,  it  must  be  recognized  that  the  material  included 
in  this  Study  was  compiled  on  or  before  September  3,  1974 
and  may  have  been  altered  or  amended  subsequent  to  that 
date.   Questions  concerning  the  applicability  to  specific 
problems  of  any  portion  of  the  Study  should  be  addressed  to 
governmental  agencies  or  private  legal  counsel  particularly 
familiar  with  those  specific  problems.   However,  general 
comments  concerning  the  Study  or  inquiries  about  its  re- 
production may  be  addressed  to  the  Old  West  Regional  Com- 
mission- 


